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UNITED STATES ’
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-3010

Received SEC
NVEHRMGS o
i JAN 2 8 2009
09001069 | -
Amy Goodman Washington, DC 20549 . 1954
Gibson, Dunn & Crutcher LLP Section:
1050 Connecticut Avenue, N.W. Rule: Ya-€
Washington, DC 20036-5306 .
Re:  Wyeth Availability:

Incoming letter dated Docember 17,2008

Dear Ms. Goodman:

l Tlus is in response to your letter dated December 17, 2008 concerning the

shareholder proposals submitted to Wyeth by Kenneth Steiner. We also have received a
letter on the proponent’s behalf dated January 5, 2009. Our response is attached to the

. enclosed photocopy of your correspondence. By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all of the correspondence

also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regardmg shareholder

‘Pl‘OposaJs
. PROCESSED
V FFR 112008
Bnclogires THOMSON REUTERS

cc: John Chevedden

*** FISMA & OMB Memorandum M-07-16 ***

Sincerely,

Heather L. Maples
Senior Specia.l Counsel




January 28, 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: Wyéth
Incoming letter dated December 17, 2008

The first proposal asks the board to take the steps necessary to amend the bylaws
and each appropriate governing document to give holders of 10% of Wyeth’s outstanding
common stock (or the lowest percentage allowed by law above 10%) the power to call
special shareowner meetings, and further provides that “such bylaw and/or charter text
will not have any exception or exclusion conditions (to the fullest extent permitted by
state law) applying to shareowners only and meanwhile not apply to management -and/or
the board.”

The second proposal asks the board to take the steps necessary to amend the
bylaws and each appropriate governing document to give holders of 10% of Wyeth’s
outstanding common stock (or the lowest percentage allowed by law above 10%) the
power to call special shareowner meetings, and further provides that “such bylaw and/or
charter text will not have any exception or exclusion conditions (to the fullest extent

permitted by state law) that apply only to shareowners but not to management and/or the
board.”

» There appears to be some basis for your view that Wyeth may exclude the first
proposal under rule 14a-8(i)(3) as vague and indefinite. Accordingly, we will not
recommend enforcement action to the Commission if Wyeth omits the first proposal from
its proxy materials in reliance on rule 14a-8(i)(3). In reachmg this position, we have not
found it necessary to address the alternative bases for omission of the first proposal upon
which Wyeth relies. -

We are unable to concur in your view that Wyeth may exclude the second
proposal under rule 14a-8(i)(2). Accordingly, we do not believe that ‘Wycth may omit the
second proposal from its proxy materials in reliance on rule 14a-8()(2).

We are unable to concur in your view that Wyeth may exclude the second
proposal under rule 14a-8(i)(3). Accordingly, we do not believe that Wyeth may omit the
second proposal from its proxy malenals in reliance on ru!e 14a-8(1)(3)

“We are unable to concur in your view that Wyeth may exclude the second
proposal under rule 142-8(i)(6). Accordingly, we do not believe that Wyeth may omit the
second proposal from its proxy materials in reliance on rule 14a—8(i)(6)

Sincerely,

. Jay Knight - _
Attorney-Adviser




DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, injtially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal.
under Rule 14a-8, the Division’s staff considers the information furnighed to it by the Company
in support of its intention to exclude the proposals froim the Company’s proxy materials, as wcll
as any mfonnahon furnished by the proponent or the proponent’s representauve :

A.lth,ougthﬂe 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to

Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the managemerit omit the proposal from the company’s proxy

material, -



JOHN CHEVEDDEN
 EISMA & OMB Memorandum M-07-16 *** P FISMA & OMB Memorandum M-07-16 ke

January 5, 2009

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 1 Wyeth (WYE)

Shareholder Position on Company No-Action Request
Rule 14a-8 Proposal by Kenneth Steiner

Special Shareholder Meetings, November 11, 2008

Ladies and Gentlemen:

-This ig the first response to the company December 17, 2008 no action request regardmg this rule
14a-8 proposal by Kenneth Steiner with the following text:

[WYE: Rule 14a-8 Proposal, October 20, 2008, Updated November 11, 2008}
3 ~ Special Shareowner Meetings

RESOLVED, Shareowners ask our board to take the steps nacessary to amend our
bylaws and each appropriate governing document to give holders of 10% of our
outstanding common stock (or the lowest percentage allowed by law above 10%) the
power to call special shareowner mestings. This includes that such bylaw and/or
charter text will not have any exception or exclusion conditions (to the fullest extent
pemmitted by state [aw) that apply only to shareowners but not to management and/or
the board.

Statement of Kenneth Steiner
Special meetings alflow shareowners to vote on important matters, such as electing new
directors, that can arise between annual meetings. If shareowners cannot call special
meetings, management may become insulated and investor returns may suffer.
Shareowners should have the ability to call a special meeting when a matter is
sufficiently important to merit prompt consideration.

Notes:
Kenneth Steiner, “++ FISMA & OMB Memorandum M-07-16 =+ sponsored this proposal.

‘The company has not cited one precedent that 2 modified proposal submitted before the proposal
due date was excluded solely as untimely.

And the company has not claimed that companies correspondingly are only aliowed one-shot at
forwarding a management opposition statement to a rule 14a-8 proposal. Not only are
companies apparently allowed to keep revising their management opposition statements, the
submittal of revisions 10 to 20 days late is accepted.



In the context of shareholder and management deadlines, it is not consistent to cut off changes to
500-word rule 14a-8 proposals prior to the due date. Shareholders can change their proxy votes
prior to the ballot due date and furthermore companies can lobby shareholders to change their
votes prior to the ballot due date.

If shareholders cannot revise their rule 142-8 proposals before the due date, then companies
should in fairness not be able to revise their no action requests. If there is a clear no-revision rule
for shareholder proposals then there should be a clear no-revision rule for no action requests
unless the proponent accepts the company revision or supplement.

Companies which have been aggressive in submitting no action request have accepted proposals
modified before the proposal due date and which were enhanced by the modification.

It would be against good public policy to disallow changes in text especially if a corapany had
vast reversal in fortune (positive or negative) between the first rule 14a-8 proposal submittal and
a timely modified submittal. -

The company’s citing of 2008 proposals with text about “ro restriction,” which is not used in the
2009 rule 14a-8 proposal, appears to be a company attempt to confuse the word “exception” with
the old “no restriction” wording. An “exception™ is vastly different and an exception in the
context of this proposal would be a company device to hamstring an apparent shareholder right
tocallaspecialmeeting,whilethc“norﬁuicﬁon”textﬁ'omm%couldbeviewedasan :
unlimited right by shareholders.

Nonetheless the following resolved text, which was excluded in 2008 at some companies,
received 39% to 48% support at five major companies in 2008:

RESOLVED, Special Shareholder Meetings, Shareholders ask our board to amend our
bylaws and any other appropriate governing documents in order that there is no
restriction on the shareholder right to call a special meeting, compared to the standard
allowed by applicable law on calling a special meeting.

Apparently 39% to 48% of the shareholders (based on yes and o votes) at these companies were
not confused on the immediately above text on this topic:

Home Depot (HD) 39%

Sprint Nextel (S) 40%

Allstate (ALL) 43%

Bank of America (BAC) 44%

CVS Caremark (CVS) 48%-

The above voting results are evidence of the importance of this topic to shareholders and given
this level of importance — shareholders should not be denied the opportunity to vote on this topic
in 2009.

This rule 14a-8 proposal does not seek to place limits on management and/or the board when
members of the management and/or the board act exclusively in the capacity of individual
shareholders. For instance this proposal does not seek to compel a member of management
and/or the board to vote their shares with or against the proxy position of the entire board on
ballot items or to require directors to buy stock.



The proposal is internally consistent. The first sentence of the proposal would empower each
shareholder, without exception or exclusion, to be part of 10% of shareholders (acting in the
capacity of shareholders only) able to call a special meeting. This sentence does not exclude eny
shareholder from being part of the 10% of shareholders. The fact that there is no exctusion of
even a single shareholder — contradicts the core company “exclusion” argument. The company
has not named one shareholder who would be excluded. .

The company misinterpretation of the proposal, appears to be based on & false premise that the
overwhelming purpose of sharehalder proposals is to only ask the individual board members to

take action on their own and only in their limited capacity as private shareholders. To the

_contrary most, if not all, rule 14a-8 proposals ask the board to act in its capacity as the board.

The company has not produced evidence of any rule 14a-8 shareholder proposal in which board
members were asked to take action on their own and only in their limited capacity as private
sharcholders. And the company has not produced any evidence of a shareholder proposal with
the purpose of restricting rights of the directors when they act as private shareholders. The
company apparently drafts its no action request based on a belief that the key to writing a no
action request is to produce a nnmber of speculative or highly speculative meanings for the
resolved statements of a rule 14a-8 proposals,

The company does not explain why it does not alternstively back up its (i)(3) objection by
requesting that the second sentence of the resolved statement be omitted.

The company objection is confused because it creates the false assumption that the resolved
statement of any shareholder proposal concerning the board of directors means both the board in
its capacity as the board and the members of the board in their capacity as individual '
shareholders. '

Thus the 2008 Invacare Corporation proposal in the next paragraph, that was voted at the 2008
Invacare annual meeting (and all similar proposals), could be excluded henceforth using the
same concept in the company no action request. Specifically that the Invacare proposal is in S
reality asking the board to declassify the board and yet it is limited this request to the individual : f
members of the board and calling for them to only act in their capacity as individual sharehoiders :

to declassify the board (and individual shareholders have no power to declassify the board). |

“BE IT RESOLVED, that the stockholders of Invacare Corporation request that the
Board of Directors take the necessary steps to declassify the Board of Directors and
establish annual elections of directors, whereby directors would be elected annually and
not by classes. This policy would take effect immediataly, and be applicable to the re-
election of any incumbent director whose term, under the current classified system,

subsequently expires.”
The company (i)}(2) objection appears to be dependent on unqualified acceptance of its (1)(3)
objection and hence gratuitous.

The company (i)(6) objection appears to be dependent on unqualified acceptance of its (1)(3) and
(1)(2) objections and hence gratuitous.



For these reasons it is requested that the staff find that this resolution cannot be omitted ﬁ-on::the
company proxy. It is also respectfully requested that the shareholder have the last opportunity to
submit material in support of including this proposal — since the company had the first
opportunity.

Sincerely,

ﬂ,ohn Chevedden

cc:
Kenneth Steiner

Eileen Lach <LACHE@wyeth.com>



" [WYE: Rule 14a-8 Proposal, October 20, 2008, Updated November 11, 2008}

: 3 — Special Sharcowner Meetings :
RESOLVED, Shareownersaskomboardtotakethestzpsmcessmytoamendourbylawsand
each appropriate goveuﬂngdocummnmgiveholdmoflo%ofomomsmdingwmmonstock
(or the lowest percentage allowed by law above 10%) the power to call special shareowner
meetings. Thisincludcsthatsuchbylawandlorclmtertmttwiﬂnothaveanyexcepﬁonor
exchusion conditions (to the fullest extent pexmitted by state law) that apply only to shareowners
but not to management and/or the board. : :

Statement of Kenneth Steiner
Special meeﬁngsaﬂowshﬁreownersbvoteonimpoﬂaﬂmnﬁem,mhasdwﬁngnewdimctms,
that can arise between annual meetings. If shareowners cannot call special meetings,
management may become insulated and investor refurns may suffer. Shareowners shoald have
meabiﬁtymcaﬂaspeciﬂmeeﬁngwhenamaﬁerismﬂicieudyhnpmmmwmaitpmmpt

consideration.
This proposal topic also won from 55% to 6§9%-support at the following companies based on .
2008 yes end no votes:
Entergy (ETR) ' 55% Emil Ross1 (Sponsar)
International Business Machines (IBM) 56% Emil Rossi
Merck (MRK) . 57% William Steiner
Kimberly-Clark (KMB) 61% Chris Rossi
Occidental Petroleum (OXY) 66% Emil Rossi
FirstEnergy Corp. (FE) 67% Chris Rossi
Mzrathon Qil (MRO) 69% Nick Rossi

' The merits of this Special Shareowner Meetings proposal should also be considered in the
context of the need for improvements in our company’s cotporate governance and in individual
director performance. In 2008 the following governance and performance issues were identified:
The Corporate Library www.thecorporatelibraty.com, an independent investment rescarch firm,
rated our board “High Concern” in executive pay — $24 million. Nell Minow said, “If the board
can’t get executive compensation right, it's been shown it won’t get anything else right either.”

The following was the background on 75% of our executive pay committee:
» Gary Rogers was on the W.W. Grainger executive pay committee. Grainger was rated "D"
in governance and "High Concem" in executive pay by The Corporate Library.
« Robert Amen was the CEO of a creator of flavors and
» Victor Ganzi was designated as an “Accelerated Vesting” director by The Corporate
Library dus to his involvement with accelerating stock option vesting to avoid recognizing

Qur directors held 4 board seats on boards rated “D” by The Corporate Library:
Frances Daly Fergusson Mattel, Inc. (MAT)

Robert Langer Momenta Pharmaceuticals (MNTA)
Gary Rogers W.W. Grainger (GWW)
Michae! Critelli Eaton (ETN)

Two directors had 21 to 26 years tenure — Independence concern:
John Feerick :
John Torell

Additionally:

-WedidnothaveanhdcpendemChahmanmLeedeector-hdependmceoomm



+ No shareholder right to cumulative voting,
* No shareholder right to act by written consent.
The above concerns shows there is need for improvement. Please encourage our board to

respond positively to this proposal:
Special Shareowner Meetings —
Yeson3
Notes:
Kenneth Steiner, *** FISMA & OMB Memarandum M-07-16 *** sponsored this proposal.

The above format is requested for publication without re-cditing, re-formatting or elimination of
text, including beginning and concluding text, unless prior agreement is reached. Itis
respectfully requested that this proposal be proofread before it is published in the definitive
proxy to ensure that the integrity of the submitted format is replicated in the proxy materials.
Please advise if there is any typographical question.

Please note that the title of the proposal is part of the argument in favor of the proposal. In the
interest of clarity and to avoid confusion the title of this and each other ballot item is requested to
be consistent throughout all the proxy materials. :

The company is requested to assign a proposal munber (represented by “3” above) based on the
chronological order in which proposals are submitted. The requested designation of “3” or
higher number allows for ratification of auditors to be item 2.

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including:
Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement language and/or an entire proposal in reliance on rule 14a-8(i)(3) in
the following circumstances:
« the company objects to factual assertions because they are not supported;
» the company objects to factual assertions that, while not materially false or misleading, may
be disputed or countered; .
« the company objects to factual assertions because those assertions may be interpreted by
shareholders in a manner that is unfavorable to the company, its directors, or its officers;
and/or
» the company objects to statements because they represent the opinion of the shareholder
proponent or a referenced source, but the statements are not identified specifically as such.

See also: Sun Microsystems, Inc. (July 21, 2005).

Stock will be held until after the annual meeting and the proposal will be presented at the annual
meeting. Please acknowledge this proposal promptly by email.



JOHN CHEVEDDEN

*** FISMA & OMB Memorandum M-07-16 +v* FISMA & OMB Memorandum M-07-16 =
————— =]

December 18, 2008

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 1 Wyeth (WYE)

Shareholder Position on Oune No-Action Request regarding Two Rule 142-8 proposals by
Two proponents

1) Independent Lead Director

William Steiner -

2) Special Shareowner Meetings

Kenneth Steiner

Ladies and Gentlemen:

This is the first response to the company December 17, 2008 no action request regarding the
company objection to two proposals and their respective proponents. The company argument is
that its piling-up of old distantly related purported precedents should win out over 2008
precedents that are on-point. Although it is believed that the company was well aware of
arguably the best precedents on this issue, A7& T (February 19, 2008) and The Boeing Company
(February 20, 2008), neither precedent is addressed.

The company failed to take its opportunity to explain any reason it would object to AT&T
(February 19, 2008) and The Boeing Company (February 20, 2008). Thus any company attempt
now to address A7&T (February 19, 2008) and The Boeing Company (February 20, 2008)
arguably should be treated with prejudice.

The company also failed to address that it is attempting to exclude from the rule 14a-8 proposal
process William Steiner, who was the founder of the Investor Rights Association of America
according to this 1996 Wall Street Journal article:

A Special Background Report On Trends in Industry And Finance

Wall Street Journal. (Eastern edition). New York, N.Y.: Apr 4, 1986. pg. A1
Abstract (Summary)

Many companies limit the time for Q&A, rotate meetings to regional sites or hire
help to present managemsent's side to institutional investors well in advance of
the annual mesting. Kekst & Co., a New York public-relations firm, says its proxy-
reflated volume is “substantially higher” than a year ago. But controversial
meetings these days are polite. "if you were getting several million dollars a year,
would you be nasty?" asks Willlam Steiner, founder of Investors Rights :
Association of America, which has submitted more than 120 resolutions.



The company claims that the indersigned takes credit, but does not square this with the text of
each proposal which prominently gives the names of the respective proponents (emphasis
added):

[WYE: Rule 14a-8 Proposal, November 11, 2008]
3 - Independent Lead Director

Resolved, Shareholders request that our Board take the steps necessary to adopt a
bylaw to require that our company have an independent lead director whenever
possible with clearly delineated duties, elected by and from the independent board
members, to be expected to serve for more than one continuous year, unless our
company at that time has an independent board chaimman. The standard of
independence would be the standard set by the Councll of Instifutional Investors which
is simply an independent director is a person whose directorship constitutes his or her
only connection to the corporation.

The clearly delineated duties at a minimum would include:
* Presiding at all mestings of the board at which the chairman is not present,
including
executive sessions of the independent directors.
* Serving as liaison between the chairman and the independent directors.
= Approving information sent to the board.
* Approving meeting agendas for the board.
» Approving meeting schedulss to assure that there Is sufficient time for discussion
of ail agenda items. -
* Having the authority {o call meetings of the independent diractors.
» Being available for consultation and direct communication, if requested by major
shareholders.

Statement of William Steiner
A key purpose of the Independent Lead Director is to protect sharehclders’ interests by
providing independent oversight of management, including our CEQ. An Independent
l.ead Director with clearly delineated duties can promote greater management
accountability to shareholders and lead to a more objective evaluation of our CEO...

[WYE: Rule 14a-8 Proposal, October 20, 2008, Updated November 11, 2008]
3 — Special Shareowner Meetings

RESOLVED, Shareowners ask our board to take the steps necessary to amend our
bylaws and each appropriate governing document to give holders of 10% of our
outstanding common stock (or the lowest percentage allowed by law above 10%) the
power to call special shareowner meetings. This includes that such bylaw and/or
charter text will not have any exception or exclusion conditions (to the fullest extent
pen'lr:ithed by state law) that apply only to shareowners but not to management and/or
the board.

Statement of Kenneth Stelner
Special meetings allow shareowners to vote on important matters, such as electing new
directors, that can arise between annual meetings. If shareowners cannot call special
meetings, management may become insulated and investor returns may suffer.
Sharegwners should have the ability to call a special mesting when a matter is
sufficiently important to merit prompt consideration...



The company fails to disclose that it is the company that is the guilty party in not wanting Mr.
Steiner to get credit for his proposal. Mr. Steiner’s proposal was submitted for the company
2006 definitive proxy and the second block of text shows how the company omitted Mr.
Steiner’s name (emphasis added):

[As submitted)
[October 18, 2005)
3 - Directors to be Elacted by Majority Vote

Resolved: Directors to be Elected by Majority Vote. That we as sharehoiders request
that our Board of Directors initiate an appropriate process to amend our Company's
governance documents (certificate of incorporation or bylaws) to provide that director
nominess be elected or re-elected by the affirmative vote of the majority of votes cast at
an annual meeting of shareholders. .

Willlam Steiner, +++ FISMA & OMB Memorandum M-07-16 *** submitted this
proposal.

Our Company now uses the plurality vote standard for director elections. This proposal
requests that that a majority vote standard replace our Company's current plurality vote.
Specifically, the new standard should provide that director nominees must receive a
majority of the vote cast in order to be elected or re-elected to our Board.

[As published by Wyeth mthml\dr Steiner’s name omitted]
ITEM7
STOCKHOLDER PROPOSAL FOR
DIRECTORS TO BE ELECTED BY MAJORITY VOTE

Resolved: Directors to be Elected by Majority Vote. That we as shareholders request
that our Board of Directors initiate an appropriate process to amend our company's
governance documents (certificate of incorporation or bylaws) to provide that director
nominees be elected or re-elected by the affirative vote of the majority of votes cast at
an annual meeting of shareholders.

Our Company now uses the plurality vote standard for director elections. This proposal
requests that a majority vote standard replace our Company's current plurality vote.
Specifically, the new standard should provide that director nominess must receive a
majority of the vote cast in order to be elected or re-elected to our Board.

For these reasons it is requested that the staff find that this resolution cannot be omitted from the
company proxy. It is also respectfully requested that the shareholder have the last opportunity to
submit material in support of including this proposal — since the company had the first

opportunity.

Sincerely,

ﬂ/ohn Chevedden




cC:
William Steiner
Kenneth Steiner

Eileen Lach <LACHE@wyeth.com>



GIBSON, DUNN & CRUTCHER LLP

LAWYERS

A REGISTERED LIMITED LIABILITY PARTNERSHIP
INCLUDING PROFESSIONAL CORPORATIONS

1050 Connecticut Avenne, N.W. Washington, D.C. 20036-5306
(202) 955-8500
www.gibsondonn.com

December 17, 2008 -

; sl ) - Client No.
&%) 9888653 - C 98425-00002
B85s30-9677
VIA E-MAIL
Office of Chief Counsel
Division of Corporation Finance
Securities and Bxchange Com:mssmn _

" 100 F Street, NE
Washington, DC 20549

Re: Stockho;!der Proposal of John Chevedden (Kenneth Steiner)
Exchange Act of 1934—Rule 14a-8

Dear Ladies and Gentlemen:

This letter is to inform you that our client, Wyeth (the “Company™), intends to omit from
its proxy statement and form of proxy for its 2009 Annual Meeting of Stockholders (col]ectively,
the “2009 Proxy Materials™) a stockholder proposal (the “Proposal™) and statements in support
thereof submitted by John Chevedden (the “Proponent”) under the name of Kenmeth Steiner as
his nominal proponent.

Pursuant to Rule 14a-8(j), we have:

. filed this letter with the Securities and Exchange Commission (the
' “Commission™) no later than eighty (80) calendar days before the Company
intends to file its definitive 2009 Proxy Materials with the Commission; and

. concurrently sent copies of this correspondence to the Proponent.

. Rule 14a-8(k) and Staff Legal Bulletm No. 14D (Nov. 7 2008) (“SLB 14D”) provide that
stockholder proponents are required to send companies a copy of any correspondence that the
proponents elect to submit to the Commission or the staff of the Division of Corporation Finance
(the “Staff”). Accordingly, we are taking this opportunity to inform the Proponent that if the
Proponent elects to submit-additional correspondence to the Commission or the Staff with

LOS ANGELES NEW YORK WASHINGTON, D.C. SAN FRANCISCO PALO ALTO LONDON
PARIS MUNICH BRUSSELS DUBAI SINGAPORE ORANGE COUNTY CENTURY CITY DALLAS DENVER




GIBSON, DUNN & CRUTCHER 11P

Office of Chief Counsel

. Division of Corporstion Finance
December 17, 2008

-Page 2

fespect to this Proposal, a copy of that correspondence should be fumished concurrently to the
undersigned on behalf of the Company pursuant to Rule 14a-8(k) and SLB 14D. :

THE PROPOSAL
The Proposal! states:

RESOLVED, Shareowners ask our board to take the steps necessary to amend our bylaws
and cach appropriate governing document to give holders of 10% of our outstanding common
stock (or the lowest percentage allowed by law above 10%) the power to call special shareowner
meetings. This includes that such bylaw and/or charter text will not have any exception or
exclusion conditions (to the fullest extent permitted by state law) applying to shareowners only
and meanwhile not apply to management and/or the board.

A copy of the Proposal, as well as related correspondence with the Proponcnt., is attached
to this letter as Exhibit A.

BASES FOR EXCLUSION

We believe that the Proponent has exceeded the one proposal limitation of Rule 14&-8(::)
and does not satisfy the ownership requirements of Rule 14a-8(b) for the reasons addressed in a

1" On October 20, 2008, the Company received the original version of the Proposal from the
_Proponent. On November 11, 2008, the Company received an “updated” version of the
Proposal from the Proponent, which sought to revise the language of the resolution and
~ supporting statement from the original version of the Proposal. Pursuant to the guidance -
provided in Staff Legal Bulletin No. 14 (Jul. 13, 2001), the Compeany has chosen not to
accept the Proponent’s revisions, and this letter will add:ess the original version of the

Proposal.

If, for any reason, the Staff beliéves it appmpriate to consider the “updated” version of the
Proposal, we believe that such version of the Proposal also may properly be excluded from
the 2009 Proxy Materials for all of the reasons set forth herein, except for those reasons that .
Tely upon Inte:pretahon 1 (as defined below) of the second sentence of the Proposal because
the““updated” version of the Proposal is not susceptible to such interpretation. Therefore, we
respectfully request that the Staff concur that it will take no action if the Company excludes
the “updated” version of the Proposal from its 2009 Proxy Materials pursuant to

Rule 14a-8(i)(2) because implementation of the Proposal would cause the Company to
violate state law, Rule 14a-8(i)(3) because the Proposal is impermissibly vague and indefinite
80 as to be inherently misleading, and Rule 14a-8(i)(6) because the Company lacks the power
or authority to implement the Proposal.




GIBSON, DUNN & CRUTCHER LLP

Office of Chief Counsel
Division of Corporation Finance
December 17, 2008

Page 3

geparate no-action request submitted concurrently herewith and, accordingly, that the Proposal is
excludable on those bases. In addition, we believe that the Proposal may properly be excluded
from the 2009 Proxy Materials pursuant to: -

. Rule 14a-8(i)(3) because the Proposal is impermissibly vague and indefinite so as
to be inherently misleading;

» Rule 14a-8(i)(2) becanse mplemmmhon of the Proposal would cause the
Company to violate state law; and

. Rule 14a-8(i}(6) because the Company lacks the power or authority to implement
L the Proposal.

'ANALYSIS

I  The Proposal May Be Excluded nnder Rule 14a-8(1)(3) Because the Proposal Is
Impermissibly Vague and Indefinite so as to Be Inherently Misleading.

Rule 14a-8(i)(3) permits the exclusion of a stockholder proposal if the proposal or
supporting statement is contrary to any of the Commission’s proxy rules or regulations, including
Rule 142-9, which prohibits materially falze or misleading statements in proxy soliciting
materials. For the reasons discussed below, the Proposal is so vague and indefinite as to be
misleading and, therefore, is excludable under Rule 14a-8(i)(3).

The Staff consistently has taken the position that vague and indefinite stockholder
proposals are inherently misleading and therefore excludable under Rule 14a-8(i)(3) because .
“neither the stockholders voting on the proposal, nor the company in implementing the proposal
(if adopted), would be able to determine with any reasonable certainty exactly what actions or
measures the proposal requires.” Staff Legal Bulletin No. 14B (Sept. 15, 2004) (“SLB 14B™);
see also Dyer v. SEC, 287 F.2d 773, 781 (8th Cir. 1961) (“[I]t appears to us that the proposal, as
drafted and submitted to the company, is so vague and indefinite as to make it impossible for
either the board of directors or the stockholders at large to comprehend precisely what the
proposal would entail”). In this regard, the Staff has permitted the exclusion of a variety of
stockholder proposals, including proposals requesting amendments to a company’s certificate of
incorporation or by-laws. See Alaska Air Group Inc. (avazl. Apr 11, 2007) (concurring with the -
exclusion of a stockholder proposal requesting that the company’s board amend the corpany’s
goveming instruments to “assert, affirm and define the right of the owners of the company to set
standards of corporate governance” as “vague and indefinite™); Peoples Energy Corp. (avail.
Nov. 23, 2004) (concurring in the exclusion as vague of a proposal requesting that tlie board
amend the certificate and by-laws “to provide that officers and directors shall not be indemnified
from personal liability for acts or omissions involving gross negligence or reckless neglect”). In
fact, the Staff has concurred that numerous stockholder proposals submitted by the Proponent
requesting companies to amend provisions regarding the ability of stockholders to call special
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meetings were vague and indefinite and thus were excludable under Rule 14a-8(i)(3). See
Raytheon Co. (avail. Mar. 28, 2008) (concurrmg with the exclusion of the Proponent’s proposal
that the board of directors amend the company’s “bylaws and any other appropriate governing
documents in-order thét there is no restriction on the shareholder right to call a special meeting™);
Office Depot Inc. (avail. Feb. 25, 2008); Maitel Inc. (avail. Feb. 22, 2008); Schering-Plough
Corp. (avail Feb. 22, 2008); CVS Caremark Corp. (avail. Feb. 21, 2008); Dow Chemical Co.
(avail. Jan. 31, 2008); Intel Corp. (avail. Jan. 31, 2008); JPMorgan Chase & Co.’ :

(avail. Jan. 31, 2008); Safeway Inc. (avail. Jan. 31, 2008); Time Warner Inc. (avail.

Jan. 31, 2008); Bristol Myers Squibb Co. (avail Jan, 30, 2008); Pfizer Im:. (avail. Jan. 29, 2008),
Exxon Mob:l Corp (avail. Jan. 28, 2008).

Moreover, the Staff has on numerous occasions concurred that a stockholder proposal
was sufficiently misleading so as to justify exclusion where a company and its stockholders
might interpret the proposal differently, such that “any action ultimately taken by the [cJompany
upon implementation [of the proposal] could be significantly different from the actions
envisioned by shareholders voting on the proposal.” Fugua Industries, Inc. (avail.

Mar. 12, 1991); see also Bank of America Corp. (avail. June 18, 2007) (concurring with the
exclusion of a stockholder proposal calling for the board of directors to compile a report
“concerning the thinking of the Directors concerning representative payees™ as “vague and
indefinite™); Puget Energy, Inc. (ame Mar. 7, 2002) (concurring with the exclusion of a
proposal requesting that the company’s board of directors “take the necessary steps to implement
a policy of improved corporate governance” as “vague and indefinite”). : :

. In the instant case, neither the Company nor its stockholders can determine the measures
requested by the Proposal, because the Proposal itself is internally inconsistent. The operative
language in the Proposal consists of two sentences. The first sentence requests that the
Company's board of directors take the steps necessary “to amend our bylaws and each
appropriate governing docurent to give holders of 10% of our outstanding commion stock (or the
lowest percentage allowed by law above 10%) the power to call special shareowner meetings.”
The second sentence requires further that “such bylaw and/or charter text . . . not have any
exception or exclusion conditions (to the fullest extent permitted by state law) applying to
shareowners only.” However, the by-law or charter text requested in the first sentence of the .
Proposal on its face includes an “exclusion condition,” i that it explicitly excludes holders of -
less than 10% of the Company’s outstanding common stock from having the ability to call a
special meeting of stockholders.2 Thus, the by-law or charter text requested in the first sentence

2 The clause in the second sentence that, effectively, would allow any exception or exclusion
_ condition required by any state law to which the Company is subject does not address or
remedy the conflict between the two sentences, because the 10% stock ownership condition
called for in the first sentence is not required by Delaware state law., '
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of the Proposal is inconsistent with the requirements of the text requested in the second sentence
of the Proposal, and accordingly, neither the Company nor its stockholders know what is

required.3

The Staff previously has recogmzcd that when such mtmnal mconsxstmczes exist within.
. the resolution clause of a proposal, the proposal is rendered vague and indefinite and may be
. excluded under Rule 142-8()(3). For example, in Verizon Communications, Inc. (avall
Feb. 21, 2008), the resolution clause of the proposal icluded a specific requirement, in the form
of a maximum limit on the size of compensation awards, and a general requirement, in the form
of & method for calculating the size of such compensation awards. However, when the two
. requirements proved to be inconsistent with each other because the method of calculation
resulted in awards exceeding the maximum limit, the Staff concurred with the exclusion of the
* proposal under Rule 142-8(i)(3). See also Boeing Co. (avail. Feb. 18, 1998) (concurring with the
exclusion of a proposal as vague and amblguous because the specific limitations in the proposal.
on the number and identity of directors serving multiple-year terms were inconsistent with the
process it provided for stockholders to elect directors to multiple-year terms). Similarly, the
‘resolution clause of the Proposal inciudes the specific requirement that only stockholders holding
10% of the Company’s shares have the ability to call a special meeting, which conflicts with the
Proposal’s general requirement that there be no exception or exclusion conditions. In fact, the
Proposal promises to create more confusion for stockholders than the Verizon compensation
proposal because the inconsistency is patcnt and does not requlre any hypothetical calculations.

Furthermore, the second sentence of the Proposal is itself so vague and ambiguous that it
is impossible to ascertain what the Proposal requires. That sentence provides that “such bylaw
and/or charter text will not have any exception or exclusion conditions (to the fullest extent
permitted by state law) applying to shareowners only and meanwhile not apply to management
-and/or the board.” Any attempt to comprehend this pmvmon results in at least two reasonable

interpretations:

e  Interpretation 1: “such bylaw and/or charter text will [(i)] not have any
exception or exclusion conditions (to the fullest extent permitted by state law)
applying to shareowners only and meanwhile [(ii)] not apply to management

- and/or the board™;, or

3 Evidence of this confusion can be seen in the alternative ways that the requirements of the
Proposal have been interpreted by other companies receiving the same Proposal. See, e.g.,
Burlington Northern (filed Dec. 5, 2008) (interpreting the limitation on “exception and
exclusion conditions” to apply to the subject matter of special meetings).
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. Interpretation 2: “such bylaw and/or charter text will not have any exception or
exclusion conditions (to the fullest extent permitted by state law) [(i)] applying to
shareowners only and meanwhile [(ii)] not apply[ing] to management and/or the
board.” ' _

Interpretation 1, which requires the least editing to eliminate ambiguity, would require that any
by-law and/or charter text adopted to provide 10% stockholders the ability to call a special
meeting not apply to stockholders who are members of “managemént and/or the board.” That is,
it wonld exclude members of management and/or the board from being among the 10%
stockholders who could call a special meeting. Interpretation 2 would require that any exception
or exclusion condition applied to stockholders in the by-law and/or charter text also be applied to
“management and/or the board.” Because the first sentence of the Proposal imposes a 10% stock
ownership condition on the ability of stockholders to call a special meeting, Interpretation 2
would require that the same condition be applied to the Company’s board.

The Staff frequently has concurred with the exclusion of proposals similarly susceptible

to multiple interpretations as vague and indefinite because the company and its stockholders

. might interpret the proposal differently, such that “any action ultimately taken by the [cjompany
upon implementation [of the proposal] could be significantly different from the actions
envisioned by shareholders voting on the proposal.” Fugua Industries, Inc. (avail. _
Mar. 12, 1991). More recently, in Ford Motor Co. (avail. Feb. 27, 2008), the proposal requested
a report on efforts to increase fuel economy “such that no Ford vehicles will indicate there isa
need for any country in the world to buy oil from the Middle Bast to fuel the new Ford vehicles.”
Recognizing that the proposal was susceptible to multiple interpretations, ranging from
international advocacy for a boycott of oil from the Middle Bast to recommmendations for the
design of indictor lights in Ford vehicles, the Staff concurred with the exclusion of the proposal
as vague and indefinite. See also Prudential Financial Inc. (avail, Feb, 16, 2007) (concurring
with the exclusion of a proposal, which was susceptible to a different interpretation if read
literally than if read in conjunction with the supporting statement, as vague and indefinite);
International Business Machines Corp. (avail. Feb, 2, 2005) (concurring with the exclusion of a
proposal regarding executive compensation as vague and indefinite because the identity of the
affected executives was susceptible to multiple interpretations); Philadelphia Electric Co. (avail.
Jul. 30, 1992) (noting that the proposal, which was susceptible to multiple interpretations due to
ambiguous syntax and grammar, was “so inherently vague and indefinite that neither the
shareholders . . . nor the Company . . . would be able to determine with any reasonable certainty
exactly what actions or measures the proposal requires”).

Consistent with Staff precedent, the Company’s stockholders cannot be expected to make
an mformed decision on the merits of the Proposal if they are unable “to determine with any
reasonable certainty exactly what actions or measures the propoesal requires.” SLB 14B. See
also Boeing Corp. (avail. Feb. 10, 2004); Capital One Financial Corp. (avail. Feb. 7, 2003)
(excluding a proposal under Rule 14a-8(i)(3) where the company argued that its stockholders
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- “would not know with any certainty what they are voting either for or against”). Here, the
operative language of the Proposal is both self-contradictory and, with respect to the second
sentence, subject to alternative interpretations. Moreover, neither the Company’s stockholders
nor its board would be able to determine with any certainty what actions the Company would be
required to take in order to comply with the Proposal. Accordingly, we believe that as a result of
the vague and indefinite nature of the Proposal, the Proposal is impermissibly misleading and, -
thus, excludable in its entirety under Rule 14a-8(i)(3).

1L The Proposal May Be Excluded under Rule 14a-8(i)}(2) Because lmplementaﬂon of
the Proposal Would Cause the Company to Violate State Law.

Rule 142-8(iX2) permits a company to exclude a stockholder proposal if implementation
of the propoesal would cause it to violate any state, federal or foreign law to which it is subject.
The Company is lncorporaied under the laws of the State of Delaware. For the reasons set forth
in the legal opinion regarding Delaware law attached hereto as Exhibit B (the “Delaware Law
Opinion™), the Company believes that the Proposal is excludable under Rule 14a-8()(2) because
implementation of either interpretation of the Proposal (as discussed above) would cause the
Company to violate the Delaware General Corporation Law (the “DGCL”).

- Under Interpretation 1, the Proposal requests that the Company’s board adopt by-law
and/or charter text giving holders of 10% of the Company’s shares the ability to call a special
stockholder meeting, unless such holders are members of management and/or the board.
However, as discussed in the Delaware Law QOpinion, doing so would “violate Delaware law
because it would discriminate among holders of the same class of stock of the Company.” Under
Section 211(d) of the DGCL and the “doctrine of equal treatment,” once the right to call a special
meeting is granted to stockholders, all holders of the same class of stock must be treated equally
with respect to that right. Yet, the Proposal seeks to create such inequality by requesting that the
ability of stockholders to call a special meeting “not apply to management and/or the board,”
even if they otherwise satisfied the 10% stockholder standard. Thus, as supported by the
Delaware Law Opinion, implementation of Interpretation 1 of the Propoesal would cause the
Company to violate state law because the Proposal wouid exclude stockholders who were
members of management and/or the board from among those 10% stockholders who would be
anthorized to call a special meeting,

‘Under Interpretation 2, the Proposal requests that any exception or exclusion condition
applied to stockholders in the by-law and/or charter text giving stockholders the ability to call a
special meeting also be applied to “management and/or the board.” However, as discussed in the
Delaware Law Opinion, doing so “would violate Delaware law because it would place
restrictions on the ability of the Board to call a special meeting, which is a fundamental power
expressly granted to the Board by Section 211(d) of the Delaware General Corporation Law.”

" Section 211(d) of the DGCL provides that “[s]pecial meetings of the stockholdess may be called

by the board of directors,” without any means to limit or restrict such power in a company’s by-
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laws or otherwise. Y'et, the Proposal requests both that the abmtyofstockholdasto call special
meetings be conditioned upon holding 10% of the Company’s shates and that such condition be
applied to “management and/or the board.” Thus, as supported by the Delaware Law Opinion,
implementation of Interpretation 2 of the Proposal would cause the Company to violate state
1law# because the Proposal requests the imposition of exception or exclusion condmons onthe
unrestncted power of the Company’s board to call a special meeting.

The Staff previously has concurred with the exclusion, under Rule 14a-8(i)}(2) or its
predecessor, of stockholder proposals that requested the adoption of a by-law or certificate
amendment that if implemented would violate state law. See, e.g., PG&E Corp. (avail..

Feb. 14, 2006) (concurring with the exclusion of a proposal requesﬁng the amendment of the
company’s governance documents to institute majority voting in director elections where
Section 708(c) of the California Corporation Code required that phirality voting be used in the
election of directors); Hewlett-Packard Co. (avail. Jan. 6, 2005) (concurring with the exclusion
of a proposal recommending that the company amend its by-laws so that no officer may receive
annual compensation in excess of certain limits without approval by a vote of “the majority of
the stockholders” in violation of the “one share, one vote” standard set forth in DGCL

Section 212(a)); GenCorp Inc. (avail. Dec. 20, 2004) (concurring with the exclusion of a
proposal requesting an amendment to the company’s governing instruments to provide that every
stockholder resolution approved by a majority of the votes cast be implemented by the company
since the proposal would conflict with Section 1701.59(A) of the Ohio Revised Code regarding
the fiduciary duties of directors). See also Boeing Co. (avail. Mar. 4, 1999) (concurring with the
exclusion of a proposal requesting that every corporate action requiring stockholder approval be
gpproved by a simple majority vote of shares since the proposal would conflict with provisions
of the DGCL that require & vote of at least 2 majority of the outstanding shares on certain issues);
Tribune Co. (avail. Feb. 22, 1991) (concurring with the exclusion of a proposal requesting that

4 The reference in the Proposal to “the fullest extent permitted by state law” does not affect
this conchusion. On its face, such language addresses the extent to which the requested
“bylaw and/or charter text will not have any exception or exclusion conditions” (i.e., there
will be no exception or exchusion conditions not required by state law) and highlights the
conflict between the first and second sentences of the Proposal discussed in Section L. The
language does not limit the exception and exclusion conditions that would “apply to
management and/or the board.” Were it to do so, the entire second sentence of the proposal
would be rendered a nullity because, as supported by the Delaware Law Opinion, there is no
extent to which the exception and exclusion condition included in the Proposal is permitted
by state law. This ambiguity is yet another example of why, as set forth in Section I above,
the Proposal can be excluded under Rule 14a-8(i)(3) as vague and indefinite because the
Company’s stockholders would be unable “to determine with any reasonable certainty what
actions would be teken under the proposal.” Fugua Industries, Inc. (avail. Mar. 12, 1991).
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the company’s-proxy materials be mailed at least 50 business days prior to the annual meeting
gince the proposal would conflict with Sections 213 and 222 of the DGCL, which set forth -
certain requirements regarding the notice of; and the record date for, stockholder micetings),

: The Proposal either: (i) requests that the ability of stockholders tocall a special meeting
be limited to those stockholders who are not members of “management and/or the board,” or

(ii) requests that any exception or exchusion condition applied to the ability of stockholders to
callaspeclalmeehngalsobeapphedto “management and/or the board.” However, Delaware
law requires that the Company not discriminate among stockholders of the same class of shares
and provides the Company’s board unrestricted power to call a special meeting, neither of which
can be altered by the Company. Therefore, the Proposal is excludable pursuantto-

Rule 14a-8(i)(2) because, as supported by the Delaware Law Opinion, implementation of either
interpretation of the Proposal would cause the Company to violate applicable state law.

. . The Proposal May Be Excluded under Rule l4&~8(l)(6) Because the Company Lacks
“the Power or Authority to Implement the Proposal. ,

Pursuant to Rule 14a-3(i)(6), a company may exclude a proposal “if the company would
lack the power or authority to implement the proposal.” The Company lacks the power and
authority to implement the Proposal, and the Proposal can be excluded under Rute 14a-8(i)(6)
both because: (a) the Proposal “is so vague and indefinite that [the Company] would be unable
to determine what action should be taken,” see International Business Machines Corp. (avatl.
Jan. 14, 1992) (applying predecessor Rule 14a-8(c)(6)); and (b) the Proposal seeks action
contrary to state law, see, e.g., Schering-Plough Corp. (avail. Mar. 27, 2008); Bank of America
Corp. (avail. Feb. 26, 2008); Boeing Co. (avail. Feb. 19, 2008); PG&E Corp. (avail.

Feb, 25, 2008) (concurring with the exclusion of a proposal under both Rule 14a-8(i)(2) and
Rule 14a-8(i)(6)).

As discussed in Section I above, the Proposal is vague and indefinite in numerous
respects. Most significantly, the Proposal is internally inconsistent and requests that the
Company’s board take the impossible actions of both (i) adopting a by-law containing an
exclusion condition and (ii) not including any exclusion conditions in such by-law. Furthermors,
because the Proposal is susceptible to multiple, reasonable interpretations, the Company’s board
cannot know what actions must be taken to implement the Proposal as envisioned by the .
stockholders. Accordingly, for substantially the same reasons that the Proposal may be excluded
under Rule 14a-8(1)(3) as impermissibly vague and indefinite, it also is excludable under
Rule 142-8(i)(6) as beyond the Company’s power to implement.

As discussed in Section II above, regardless of how the Proposal is interpreted, its
implementation would violate the DGCL. Specifically, Delaware law requires that the Company
not discriminate among stockholders of the same class of stock and provides the Company’s
board unrestricted power to call a special meeting, neither of which can be altered by the




GIBSON, DUNN & CRUTCHER LLP

Office of Chief Counsel
Division of Corporation Finance
December 17, 2008

Page 10

Company. Accordingly, for substantially the same reasons that the Proposa.l may be excluded
under Rule 14a-8(i)(2) as violating state law, it is also excludable under Rule 14a-8(i)(6) as
beyond the Company’s power to implement.

CONCLUSION

Based upon the foregoing analysis, we respectfully request that the Staff concur thatit -
will take no action if the Company excludes the Proposal from its 2009 Proxy Materials. We
would be happy to provide you with any additional information and answer any questions that
you may have regarding this subject. _

If we can be of any further assistance in this matter, plcascdonothﬁitaté to call me at
(202) 955-8653 or Eileen M. Lach, Wyeth's Vice President, Corporate Secretary and Assoclate
General Comsel, at (973) 660-6073.

ALG/dIt
Enclosm

co: Elleen M. Lach, Wyeth
Johm Chevedden
Kenneth Steiner

100571313_7.D00C
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Kenpeth Steinar @

=+ FISMA & OMB Memorandum M-07-16 ***

Mr. Bernard Poussot
Chairmen

Wyeth (WYE)
Five Giralda Farms

, Rule 142-8 Proposal
Dear M. Poussot,

msRnwaSpmposalmmpecﬁunymmeedhmponofﬂmlms-mmprmmeof
our company. This proposal is for the next annual shareholder meeting. Rule 14a-8

are intended to be met including the continuous ownership of the required stock
value until after the date of the respective sharcholder meeting and the presentation of this ~ -
proposal at the anmual meeting. This sabmitted format, with the sharcho! emphasis,

" 18 intendeq to be used for definitive proxy publication. This is the proxy for Johm Chevedden

and/or his designes to act on my behalf regarding. this Rule 14a-8 proposal for the forthcoming
shareholder mesting before, during and after the forthcoming sharchoider mecting. Please direct

all firtare’ communisations to John Chevedéean(RE0OMB Memoranduraid-07-16
« EISMA & OMB Memorandum M-07-16 ***

mﬁdlmmeommmsmdmmﬂmmwmbevmﬂablcﬂmm
have been sent.

Vour cansidesition iod the consideration of the Board of Dirsetors is sppeeciated in support of
the long-term performance of our company. Please acknowledge receipt of this proposal
promptly by emsil.

Kenneth Steiner Datn

co: Eileen Lach dACEIB@wyaﬂ:.eow &
) Secretary

PH: 973-660-6073

PH: 973-660-5000

FX: 973-660-7538




[WYB.Rulel4a-8Pmpom0¢tobu20,2008]

Sharcowner Meetings
RESOLVED,Shareownusnskmbondmtakeme stepsnecemrytoammdourbylawsand
eachappmpnabgovmsdnmmmmveholdmofm%ofmomﬂnmﬁngmmmmk
(or the Jowest percentage allowsd by law above 10%4) the,power to call special shareowner |
meetings. This includes that such bylaw and/or charter text will not have any exceptionoe
mmaonmdiﬁom(mﬂwmnmmmwmhw)appmnsmshmmmly
andmeanwhlenotapplytomsnagmnentandlorﬂnboard.

Statement of Kenneth Steiner
Spedalmeehngaallowshmwnmbvobmunpm&n&mﬂu&mchasdmﬂngncwdimcm&
that can arise between annna! meetings. If shareowners cannot call special meetings,

maybecommmlatedmdmmtouetmmaym&er Shareovwners should have

magagement
theabiﬁtymmnaspemﬂmewnswhmamkadﬁdmlympommmmmm

ion.

Thspmposalmpicalsomﬁmnﬁ%m@%mppm(basedmm%yumdmm)a:&c
following compamies: «

Entergy (ETR) 55% . Bnil Rossi (Sponsor)
Internationsl Business Machines (IBM) 56% » Einil Rosgl

Merck (MRK) " William Steiner
Kimberly-Clark (KMB) 61% Chris Rossi

CSX Corp. (C8X) 63% Children’s Investment Fund
Occidental Petrolenm (OXY) 56% Emil Rossi
FirstEnergy Corp. (FE) - 67% Chris Rossi

" Marathon Ol (MRO) 69% Nick Rosgt

IhemmofﬂnsSpeadShamwwMuﬁngspmposalahouMalsobemdaedmm
mﬁ&nnmdﬁmmovmummemmsmmvmmdhmm

ﬁnn.mtedomboard“ﬂigh(!omcmmmcuﬁvcpay $24 million.

Thefoﬂomugwasbmkgmmdonﬁ%ofmmﬂvcpaymm
* Gary Rogezs is on the W.W, Grainger executive pay committes. Grainger is rated "D" in
govemoce and "High Concern” ih executive pay by The Corpotate Library.
-RobcﬂAnmisﬂ:eCBOofacompmyw}ﬁchisammdmamfmunmfﬂmmd

fragrances.
. » Victor Ganzi was designated as an “Accelerated Vesting” director by The
Library due to his involvement with a board that accalsrited stock option vesting to avoid
recognizing the corresponding expenss.
Neﬂhﬁmwm:d.“&ﬁaboardm‘tgdmcnﬁvcwmpmsaﬂonnshtﬁ'sbmmnm't
get anything else right either. -

Owdirem:she!d4boardmonboardsmd“n”ﬁym0mpmmh‘bmy:.
Frances Daly Fergusson Mattel, Inc. (MAT) :

Robert Langer Pharmacenticals (MNTA)
Gary Rogers W.W. Grainger (GWW)
Michae] Critelli Eaton (ETN)

TwodnectmshaletoZGymtemne Independence concemn:
John Feerick




_ Jobn Torell

-Wedxdnuthawanmwmdentamlrmmormnm —Independznce concern.
» No shareholder right to cumulative voting. _
» No shareholder right to act by written consent.

The above concerms shows there is need for improvement. Plnasemmgemboardto

respond positively to this proposal:
Special Sharcowmer Meetings —
Yeson3
SO
Notes: ‘
Kenneth Steiner, *** FISMA & OMB Memorandum M-07-16 " sponsored this proposal.

lhnabuwﬁ:matmmqumdforpuumahmmﬂmmm&ngmfomatﬂngmMmof »
text, including begimming and concluding text, maless prior agreement is reached: Itis :
respectfully requested that this proposal be proofread before it is published in the definitive
proxy to ensure that the integrity of the submitted format is xeplicated in the proxy materials. -
Please advise if there is any typographical question,

lemmmﬂmtheuﬂzoﬁhepmposdmpmofﬂmmgmmhfavmofﬂmpmmmthe
interest of clarity and to avoid confusion the title of this and each other ballot item is requested to

be consistent throughout all the proxy materials.

mmmyummdmmmapmpwlmbﬁ(rmmwdby“B”M)bawdmﬁe
chronological order in which proposals are submitted. The requested designation of “37 or
hmgheruumbuaﬂowsﬁnrrauﬁmnmofaudimmbemz

mpmposnl mbdiavedwmnfomwiﬂ:SmﬂLegalBuﬂmNo. 14B (C.F).Septemberls
Accordingly, going forward, we believe that it would not be appropriate for compenies to
exchdesuppmhngstamnmtlmguageandfmanumrepmposalmrdmmnﬂe 14e-8(i}(3) in

the c:r;:umshames:
« the company objects to factual assertions because they are not supparted;
-hmﬁmmwmmmmmﬁmmmﬂmﬁmm
be disputed or conntered;
-mecompmyobjwmwfacmdawuombemmﬂ:osemmaybemmby s
igrleholdmmamamaﬂmisun&mbhmﬂmmpmy ﬂxd!:ectors,mitsofﬁeu's:
‘ar

-ﬂmcmxpanyobjacumstammbmeﬂnywttheopmimoﬁhowdu
pxoponcntorareferenudsombuﬂhemmmammt specifically as such.

Ses also: Sun Microsystems, Inc. (huly 21, 2005). _
Stock will be held until after the anmal meeting and the proposal will be presented at the ammual
meehng, : :
Please acknowledge this proposal prompily by email



iliu)zaaa 10:32 “‘ FISMA & OMB Memorandum M-07-16 *~* PAGE 81/83 s
: Kenneth Steiner ) .
. - NOV 1 - 2008 .
FISMA & OMB Memorandum M-07-16 . 113-! pm

' EBILEENM.IACH
Mr. Bernard Poussot ' LA
Chatrman

. Wyeth (WYE) : NOV. 11, "A80Y LAPDATE
- Five Giralda Farms
_ Madison NJ 07940 _
' Rule 14a-8 Proposa!

Dear Mr. Poussot,

e g b

‘this Rule 14a-8 proposal is respectfully submitted in support of the long-térm performance of
owr company. This proposal is for the next annual sharehdlder meeting. Rule 14a-8 .
requiremonts arc intended to be met including the continuous ownership of tho required stock

" value until after the date of the respective shareholder meeting and the presentation of this

proposal at the annual meeting. This submitted format, with the ghareholder-supplied emphasis,
is intended to be used for definitive proxy pubjication. This is the proxy for John Chevedden -
and/or his designee to act on my bebalf regarding this Rule 14a-8 pr. for the forthcoming
sharehiolder mecting before, during and afier the forthcoming shareholder meeting. Please direct
all future communications to John Cheveddess@H: oMB Memoranduh#407-18 ***

*** FISMA & OMB Memorandum M-07-16 *** : :

to facilitate prompt communications and in order that it will be verifiable that communjcations
Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our company. Pleaseaclmoudedgereceiptoﬂhisprongfo _
promptly by email. _ '

Kenneth Steiner — Dm
cc: Bileen Lach <LACHE@wyeth.com>
Corporate Secretary

PH: 973-660-6073

PH: 973-660-5000

FX: 973-660-7538
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each appropriate governing _
(or the lowest percentage allowed by law above
meetings. This includes that such bylaw and/or

[WYE: Rule 142-8 Proposal, October 20, 2008, Updated November 11, 2008]

** FISMA & OMB Memorandum M-07-16 ***

3 — Special Shareowner Meetings
RESOLVED, Shnmwnmaakourboudto_iﬂwﬁwstzpsnmmytomaﬂlowbthsmd

PAGE 82/83

document to give holders of 10% of our outstanding common stock
10%) the power to call special shareowner
charter text will not have eny exceptton or

exclusion conditions (to the fullest extent permitted by state law) that apply only to shareowners-
but not to management and/or the board. -t :

Statcment of Kenneth Stetner -~ _ _
shareowners to vote on important matters, such as electing new directors,
that can arise between apnual meetings. If shareowners cannot call special meetings,

may becoms insulated and investor retums may suffer. Shareowners should have

Consl

manzgement : ;
ﬂle{bﬂilypocaﬂaspedalmeeﬁngwhmammaismfﬁ:imﬂympommwmm

This proposal topic also won from 55% to 69%-~support at the following cumpunies based on

2008 yes and no votes: .

* Pntergy (ETR) - 55%
International Business Machines (IBM) 56%
Merck (MRK) - 571%
Kimberty-Clark (KMB) 61%
Occidental Petroleum (OXY) 56%
FirstEnergy Corp. (FE) 67%
Marathon Oil (MRO) 69%

Emil Rossi (Sponsor)
Emil Rossi

‘William Steiner
Chris Rossi
Emil Rossi
Chris Rossi
Nick Rossi

The merits of this Special Shareowner Meetings proposal should also be considered in the
context of the need for improvements in our company’s corporate govemnanee and in individual

director performance. In 2008 the
The Corporate Library wom

in governance and "High Concern” in executive pay by The Corporate Library.
» Robert Amen was the CEO of a creator of flavors and
* Victor Ganzi was designated as an “Accelerated Vesting” director by The Co:
Library due to his involvement with accelerating

* the corresponding oxpense. -
Our directors held 4 board seats en boards rated “D” by The Corporate Library:

Frances Daly Fergusson Mattel, Inc. (MAT) -

and performance issues were identified:

rated our board “High Concern” in executive pay ~ $24 million.. Neil Minow said, “If the board
can't get executive compensation right, it’s been shown it won't get anything else right either.”

The following was the background on 75% ofome:necuﬁvepaycohmitwe:
« Gary Rogers was on the W.W. Grainger executive pay committee. Grainger was rated *D"

Robert Langer . Momenta Pharmacenticals (MNTA)
Gary Rogers W.W. Grainger (GWW)
Michael Critelli Eaton (ETN)
Two directors had 21 to 26 years tenure — Independence concern:
John Feerick .
- John Torell
Additionally: '

-WedidnothzvcanlndepuﬁentChaimmorLadDirm-hdepmdmceoom

stock option vesting to avoid recognizing |
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» No shareholder right to cumulative voting.
« No shareholder right to act by written consent.
Tha above concerns shows there is need for improvement. Pleasnencomgenurhoatdto
respend positively to this proposal:
. Special Shareowner Meetings —
Yeson3

-Notes: E '
Kenneth s«wm *** FISMA & OMB Memorandum M-07-16 *  sponsored this proposal.

IheabovefonnatmrequmedforpubhuanonmthoMra-edmng,re-founamngorelunmauonof
text, including beginning and concluding text, unless agreement is reached. Itis
_ mspec&uﬂqumﬁedmammmposdbcpm&adﬁfomlthpubﬁshedhﬂmdeﬁniﬁve
mxymmcmmmmwﬁmcmbmwmmmphcmdmm:mmmal&
.Plensandvisa if thore is any typographical question.

Please note that the title ofthepmposalxspaxtofﬂnargmnamn favor of the propaesal. In the
imterest of clarity and to avoid confusion the title of this and each ather ballot item is requested to

be consistent throughout all the proxy materials.

- 'I‘hecompmymrequeswdtoassxgnapmposalnmbu(representedby“s”above)basedmthz
. .chronological order in which proposals ure submitted. The requested designulion of 3" or
higher number allows for ratification of auditors to be item 2.

g‘h:sproposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,

004 including: :

- Accordingly, gomgforward,webehmthatnwouldnmbeappropnmforoompaniesto
exclude supporting statement language and/or an entire proposal in reliance on rule 14a-8(i)(3) in
tho following circumstances:

‘ -thecompanyohjecmtofacmalamuonshecansetheyareuotmpported,
» the company ohjects to factiunl assertions that, while not materially &lsaormuludms,may
be disputed or countered;
'ﬂzemmpmyobjecwmﬁduﬂmambmusemgsmtommaybemmby
shsxleholdemmamamqﬁMmmfavmablewﬂlemmpmy , its directors, or its officers;
-and/or
* the compuny vbjects to starements because they represent the opinlon of the shareholder
propanent or a referenced source, but the statements are not identified specifically as such.

. Sec also: Sun Microsystems, Inc. (Suly 21, 2005).

Stock will be held unti] after the annual meeting and the proposal will be presemted at the annual
meetmg Please acknowledgeﬂnspmposal promptly by email.




Fiva Girelda Farms Elesn M. Lach

Maddison, NJ 07840 mmmmw
973 680 6073 sl
973 660 7838 fax

‘NyEﬂ’l o | October 28, 2008

AND FACSIMILE s E|SMA B OMB Memorandurn M-07-16 "

Mz, John Chevedden

= FISMA & OMB Memorandum M-07-16 =**

Deaer Chevedden:

 On October 21, 2008, Wyeth (the “Company”) mmvedastoakholda-pmposalﬁmn
Kenoneth Steiner {the “Proponent”) entitied “Special Shareowner Meoetings™ for consideration at
the Company’'s 2009 Anmual Mesting of Stockholders (the “Proposal”). The cover letter
‘accompanying the Proposal indicates that correspondence regarding the Proposal should be
directed to your attentfon. -

. The Proposal contains certain procedural deficiencies, which Securities and. Bxchange
Commission (“*SEC™) regulations require us to bring to the Proponent’s attention. Rule 14a-8(b)
under the Securities Exchange Act of 1934, as amended, provides that stockholder proponents
must submit sufficient proof of their continuous ownesship of at least $2,000 in market value, or
1%, of a company’s shares entifled to vote on the proposal for at least one year as of the date the
stockholder proposal was submitted. Although we have tried to verify that the Proponent is a
“registered stockholder of the Company, we have been unable to confirm Mr. Steiner’s stock
ownership through the Company’s transfer agent. In addition, to date, we have not received
proof that the Proponent has satisfied Rule 14a-8(b)’s ownershnpreqmmnantsasof the date that
thehoposalwassubmltbedtoﬂleCompany

To remedy this defect, the Proponent must provide sufficient proof of the Proponent’s
ownership of the requisite number of Company shares as of the date the Proponent submitted the
Proposal. As explained in Rule 14a-8(b), sufficient proof may be in the form of:

. awﬁﬁmﬁatmaﬁﬁomthe‘&mxﬂ"holduofﬁz?mpmmfsshm(usuaﬂyg
broker or a bank) verifying that, as of the date the Proposal was submitted, the
Proponent continuously held the requisite number of Company shares for at Jeast one
year; or

o if the Proponent has filed with the SEC a Schedule 13D, Schedule 13G, Form 3, Form
4 or Form 5, or amendments to those documents or updated forms, reflecting the
Proponent’s ownership of the requisite number of shdres as of or before the date on

Wyeth Phammacsuticals
Wyeth Consumer Healthcare
Fort Dodge Anlmal Health




Mr. John Chevedden
Qctober 28, 2008
Page 2 '

which the one-year cligibility period begins, a copy of the schedule and/or form, and

any subsequent amendments reporting a change in the Proponent’s ownership level.
The SEC’s rules require that the Proponent’s response to this letter be postmarked or
transmitted electronically no later than 14 calendar days from the dete you receive this letter.
Please address any response to me at Wyeth, Five Giralda Farms, Madison, NJ 07940.
Altematively, you may send your response to me via facsimile at (973) 660-7538 or via e-mail at

. If you huve'any questions with respect to the foregoing, please feel free to contact me at
(973) 660-6073, For your reference, I enclose & copy of Rule 14a-8:

Very truly yo o
: A Eileen M. Lach .
EML/jmh
Enclosure

£C: Kenneth Steiner




General Rules and Regulations promulgated under the
Securities Exchange Act of 1934

Rule 14a-8 — Proposals of Security Holders

Thia section addresses when a company must inciude a shareholder's proposal in fia proxy statement and identify the
proposal in its form of proxy when the company holds an annual or spacial meating of shareholders, In summary, in

- order to have your sharehalder proposal included on a company’s proxy card, end Included along with any supporting
statement in fts praxy statement, you must de eligible and foflow certaln procedures. Under a few specific
circumstances, the company la permitted o exciude your proposal, but only after submitting its reasons to the
Cammission. We struciured this section In a question-and- answer format go that it is easler to understand, The
references to "you" are to & sharehotder seeking to submit the proposal.

&. Question 1: What is a proposal? A shareholder proposal ls your recommendation or requirement that
the company and/or its board of directers take action, which you intend to presant at a meeting of the
company's sharsholdera. Your proposal should state as clearly as possible the course of action that
you belleve the company should follow. If your propoesal Is placed an the company's proxy card, the
company musat also provide In the form of proxy maans for sharshaiders to specify by boxas a cholce
between approval or disapproval, or abstenfion. Uniess otherwise Indicated, the word "proposal” as
used in this sectlon refers both to your proposal, and to your comresponding statement In support of
your proposa! (I any), '

b. (:}::bsgonzzwmlsengiblabmmapmposal.andmdoIdomonsh‘atemmempanymatlam
- 7

1. Inorder to ba eligible o submit a proposat, you must have continuousty held at least $2 000
In market valua, or 1%, of the company's securities entitied to be voted on the proposal at the
meeting for at least one year by the date you submit the proposal, You must continus to hold
those securities ihrough the date of the mesting.

2. Wyou ere the registered holder of your securities, which means that your name appears in the
company's records a3 a sharsholder, the company can verily your eligibllity on its own,
although you will still have to provide the company with a written statement that you intend to
continue to hold the securities trough the dats of the mesting of sharehokders. However, if
_Tike many shareholdars you ere not a registered hokder, the company likely does not know
-that you are a shareholder, or how many shares you own. In this case, at the time you submit
your proposal, you must prove your eligibility to the comparny in ona of two ways:

"L The first way Is to submit to the company o written statement from the "record”
holkler of your securities (usually a broker or bank) verifying that, &l the time you
submitted your proposal, you confinuously held the sacurities for et least ona year,
You must also include your own writien statament that you intand to continue to hold
the securitias through the date of the meeting of sharehoiders; or

. The second way to prove cwnership epplles only if you have filed a Schedule 13D,
Schedule 136, Form 3, Form 4 andlor Form 5, or amendments to thase documents
or updated forms, reflacting your ownership of the shares as of or before the date on
which the one-year eligibility period begins. If you have filed one of these documents
with the SEC, you may demonstrate your eligibflity by submitting to the company:

A. A copy of the schedule and/or form, and any subsequent amendments
reporting a change In your ownership level;




f' B

B. Your wiitten statement that you continuously held the reguired number of
shares far the one-year period as of the date of the statement; and

C." Your witten etatoment that you intend to continua ownership of the shares
Mhhdmdﬂwwmmmmlwwmm.

Queﬁona.ﬂuwmwmposdsmylm&dlshammrmywbmnm mmmanona
proposa!toacunpanyfora pm'ﬂudarshamrmkhrs'meﬁm.

Question 4: Howlongcanmyproposa!be?Thepmposal lmludlnganyaecompany!ngsupporﬁns
mtanwnt.maymtmaedsoo

Queston 5: Whatlaﬂwdeadlhnfwwbnﬂtﬂmapmpmﬂ

1.

Hyoumwbmnﬂmywpmposmformewmnfomnualmeeﬂm.ywcanhmm
find the deadline in last year's proxy statement. However, If the company did not hold-an
annual meeting last year, or has changed the date of its meeting for this year mors han30
days from last year's mesting aoumu&muymdﬂmdeadhemmdﬂwwmm
qQuarterty reparts on Form 10- Q or 10-QSB, or in shareholder raparts of Investment
campanles under Rule 30d-1 of the investment Company Act of 1840. [Editor's note: This
saction was redesignated as Rule 30e-1. See 68 FR 3734, 3759, Jan. 16, 2001.} In order fo
avoid controversy, shareholders should submit thelr proposals by means, Including electronic
mna.matpennltmmbpimmaatufdalm

mmbWhhMmﬁmmhMMbmmw
scheduled annual meefing. The proposal must be received at the company's principal
exocutive offices not 1ass than 120 calendar days bhefore the date of the company's proxy
statemeant refeased to sharehglders [n connection with the previous ysar's annual meeting.
Howevar, i'the company did not hold an annual meeting the pravious year, or if the date of
this year's annual meeting has been changed by more than 30 days from the date of the
provicus year's meeting, ﬂmﬂwdeaﬂmabamambbﬂrmbefomﬂ\eemnpanyhegmsm.
prlntandsendltsproxymarenal& :

H you are submitting your proposal for a mesting of sharshaiders other than a regularly
sdnedubdmnudmeeﬁm.ﬂmdeadﬂnelsammaﬂeﬂmebammempanybegmsm
print and send Its proxy materials.

Question 6: Whatlftiallbfonowoneofmaouglbmtyorprocedwal raqummamlalnadlnanswets
toQuasﬂons‘lﬂtrwght&ofmlsswsun?

1.

anmmymmmmpmmwmnhunoﬁmmdmm
and you have falled adequately to correct it. Within 14 calendar days of receiving yo
proposal, mempanymwtmﬂfyyoumwrwngofmpmmdunlorengibmydaﬂdandee,
as well eg of tha tme frame for your responss. Your response must be posimarked, or
transmilted alectronically, no later than 14 days from the date you received tha company's
notificedion. A company need not provids you such notice of a deficlency if the deficisncy
cannot be remadied, such &3 if you fail to submit a proposal by the company’s property
determined deadine. if the company Intends to axcludse the proposal, it will later have to
make @ submiasion under Rule 14a-aandprovideyouudﬂmeopyundarouesﬁm10balm

Rute 14a-8()).

If you fall in your promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exciude all of your proposals
mmlbpmymmddsforwmeeﬁwghddlnhohﬂoﬂngmwendarm




g. Question 7: Who has the burden of persuading the Cémmission or its staff that my proposal can be
excluded? Excep! as otherwise noted, the burden is on the company fo demonstrate that it is entitled

to exclude a proposal,

“h Mona:milmmmmmmmmmmmmw '

1.

Either you, or your represeniative who Is qualified under stats law to present the proposal on
your behaf, must aftend the meeting to present the proposal. Whether you attand the .
mesting yourself or send a qualified representative to the meeting Inyourplaca.youslmld
maksa sure that you, or your representative, follow the proper stete law procedures for
attending the meeting and/or preseniing your proposal,

i the company holds It sharehalder mosing In whole or In part via elactronic media, and the
company penmits you or yotr represontative to present your proposal via such metdia, then
yaumayappearﬂwougheledmﬂcmeda rather than traveling to the meeling to appear in

- ﬂmwmqmmmmmmwwmmﬂmam withoutgood

mhmuﬂhmﬂﬁadbawﬁﬁaaﬂofwwwmwmm
foranymeetmgaha!dmmefoﬂowlnglwomlandaryws. _

1. - Question: thmmﬁmmmmqummmmw\umﬂwamm
rely to exclude my proposal?

1.

Impropar under state law: If the proposal Is not a proper subject for action by shareholders
under the laws of the Jurisdiction of the company's organization;

Note to paragraph (T{1)

Depending on the subject mattar, somo proposals are not considered proper under state law
if they would be binding on the company if approved by shareholdsrs. In our sxperience, most

‘proposals that are cast as recommendations or requests that the board of dlrectors take

specified action are proper under state Jaw. Accordingly, we will assumse that a proposal
dmmammmnmmmbmmmmmwm
otherwise.

Viclation of law; If the proposal would, lflmplmmntad cause the cmnpsnym viciate any
siate, fedaral, or foreign taw to which ltlssubjoﬁ

Nots to paragraph (1}{2)

Note to paragraph (IY2): '‘We wili not apply this basls for exclusion to permit exchusion of 8
WmmunﬂaﬂﬂﬁmldﬂdahhﬂgnlawﬂmmwaanmMMnmwum
result in a viotation of any state or fadera! law.

Viciation of proxy rules: Hu\am“mppo&gmmbmmybamdma

. Commission's proxy rules, including Rute 14a-0, which prohibRs materially false or misleading

statements in proxy soliciting matarlals




- 10,

11.

Pemnal Hevance; spedalhbmstlfhapmposalmlamtomradressofapmaldah‘n
orgnevameagahstmempanyaanyoumpemormmdesbnadbmmmﬂbm )
to you, or to further a parsonal intarest, which s not shared by the other shareholders at

mummmhmmmwmmsmdm
company's tolal assets at the and of i3 most recent fiscal year, and for less than 6 percent of N
lte nat eaming sand gross sales for &s most recent fiscal yedr, and Is not otherwise -

sigrﬁﬂmﬂymmdbﬂwmpanﬂbtumss:

Absemeofpowaﬂauﬂmmy' lfmompanymmdlackthepowerormmyw!mplemm
the proposal; . _ -

Management functions: If the proposal dealswlﬂumattarrdaﬂmbﬂ\ecompany‘sordmry
business operations;

Relatas to alection: Ifﬂmpmpnaa!ratatastomebcﬂonfwmemhemhipmmeemmanrs
board of directors or analogous governing body;

Confllcts with company's proposal; If the propasal directly conflicts with ane of the company's
ownpmpcsalsmheamnﬂmwmwmmﬂnmmemema

Note to paragraph (1}(9)

Note to paragraph (X9 A company's submisalon to the Commission under this secion
should specify the polnts of conflict with the company’s proposal.

WMHWMWMMMUWMWM
pro H '

Dupfication: If the proposal substantially duplicates another propasal previously submitted to

" the company by another proponent that will be Included In the company's proxy materials for

12,

the same meeting;

Resubmissions; if the propesal doals with substanfiafly the same subject metter as another
proposal or proposals that has or have been previausty included In the company's proxy
materiats within tha preceding 5 calendar years, a company may exclude Rtmmﬂapmxy
mwmmmmawmmdummnmmmwﬂn

_proposa!meelved

L. Less than 3% of the vota If proposed once within the preceding & calendar years;

B Less than 6% of the vots on is last submission to sharsholders i proposed twice
previously within the preceding 5 calendar years; or

W Less than 10% of the vote on Its last submission to shareholdors If proposad three
times or more praviously within the preceding & calendar yesrs; and

13. Specific amount of dividends: Hmapmposalraiatastnspeciﬁcammts of cash or stock

dMidends.



I.  Question 1mmmmmmuwmmwmmuummmwpmmm

1. fthe company Intends to exciude a proposal from its praxy matariate, it must file its reasons
with the Commission no latar than 80 calendar days before it files its definitive proxy
statement and form of proxy with the Commission. The company must simufteneously provide
your with a copy of its submission. The Commission staff may parmit the company to make #ts
submission latar than 80 days before the company filas its dafinitive proxy statement and
form of proxy, Hmemmdenmmgoodmusefwmlsshgﬂwdeaﬁna.

2 Thecompanymstmesb:papareoplesofﬂwbﬂmmg:
L. The propasal;

i.  Anexplanation of why the company belleves that it may excluda the proposal, which
ghould, prosslhle.rebrtoﬂwnmstmoentappﬂcablaauﬂmﬂy.anhaspﬂor
o DMslonleuamlmedundermmle.m ‘

i, - Amﬂmmndmwmmmmmbammmmdm.m
gn W, .

k. Quastion 11; May ! submit my own statement to the Commission responding to the company's
arguments?

Yes, you may submit a rasponss, but It Is not required. You should try to submit any response to us,
with a copy to the company, as soon as possible after the company makes Its submission. This way,
the Commizgion ataff wily have time to conslider fully your submission before it issues fis response. You
should suhnﬂabtpapercoplosofvmrmsponsa .

. Question 12: umempmyhdMasmymmderpmpwalln its proxy materials, whathiormaﬁnn
about me must it inchude along with the proposal itself?

1. mewmpamwymmranuthywrmmmdad&muMumenm

- ofthe company's voting securitios that you hold. However, instead of providing that
information, the company may Instead Include a statement that it will provide the Information
to shareholders promptly upon recelving an oral or written request.

2 Thawmwhndtmnﬂuobrha_wumhdvowmsalwwpmﬁngmm

m. Queslon 13: What can | do If the company includes in Its prexy statement reasons why it belleves
shareholders should not vote in favor of my propossl, and | disagree with soms of its statamants?

1. The company may elect to Inciude in its proxy statement reasons why it belleves
shareholders should vote agalnst your proposal. The company s elflowed to make arguments
refiacting its own point of view, Masyoumyammyuuruwnpobﬂofviewlnm
proposaf's supporting statement.

-2 However, if you believe that the company's opposition to your propesal contsins materatly
false or misieading statements that may viclate cur anti- fraud ruts, Rula 14a-8, you ghould
promplly send to the Commission staf? and the company a letter explalning the reasons for

. your visw, along with & copy of the company’s statements cpposing your proposal. To the
axtant possibie, your latter should intlude specific factual information demeonstrating the
Inaccuracy of the company's clalms. Time pemnitfing, you may wish to try to work out your
differences with the company by yourse!f bafore contacting the Commission staff.



3. Wa require the compary to send you a copy of iis statements opposing your proposal before
it sonds s proxy materials, so that you may bring to our atiantion any matertally fatee or
misleading statemnents, under the following timeframes: .

L

If our no-action responss requires that you make revisions to your proposal ar
supporting staterment 83 & condition to requiring the company to include & In its proxy
materials, then the company must provida you with a capy of its opposition
statements no later than § calandar days after the company recelves a copy of your
revised proposal; or

in oif other cases, the company must provide you with a copy of its opposttion
statements no later than 30 calendar days before its files definttive coples of its

' proxy stetement and form of proxy undar Rule 14a-8. ’




From: olmsted [maill€8:FISMA & OMB Memorandum M-07-18*"
Sent: Monday, Novembexr 03, 2008 12:46 PM

To: Bileen Lach

Subject: Rule 14a-8 Broker Letter (WYR) SPM

Dear Ms. Lach, Attached ie the broker letter requested. Please advise within
one business day whether there is any further rule l4a-8 requirement.
Bincerely, .

John Chevedden '




DISCOUNT BROKERS

Date: 5 AoV 2005

To whom itmayeonwn
ASin bmkerfartheaccoumof eTh S&Eln*’f'

account , held with National Financial Servives Corp.
as ian, \DJF Dj unlekersherebycmiﬁwlhatasofﬂwéaleofﬂmmﬁcaﬁon
_m 2/ isand has been the beneficial ownerof ©.5 O
shares of, ETH __+ having held at least two thonsand dollars

wonhofthe@l::vcmmnonedmnitysineeﬂw tbllowlngdate:é[&[ajf , &lso having
held at least Gwo thousand dollars worth of the above mentioned security fmmat least one
yearmortofrhedatcthcproposalmmhmnuedtoﬂwnompmy

Wml_ QJ{M

Mark Fili

Presidenmt !

DJF Discount Brokers

i | .
| PoesMPFaxNats 7871 [P v o7 b
| Peilecn tasch Fem 51 o Chiey efden
P [Prone® *1FEOWA & OMB Memorandum M-07-16 **
Fxd o 3- Cép~ 1538 |Fmxs
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Mozzrs, Nicnors, ArsaT & TuNNELL 11P

1201 Nowrs Maxxer Staxer
P.O. Box 1347
Winaworow, Dxrawaxs 19899-1347 - -

802 658 9200
302 653 3989 Fax

.Dembarlﬁ,qus

. Wyeth

Five Giralda Farms

- Madison, NJ 07940

Re: Smckholder Proposal Submitted By John Chevedden
Ladies and Gentlemen:

Thmleﬁammresponsetoyourmquestformropmmnm&mpecttocm
mattersmvolvmgasbckholdapmposd(ﬂm“?mposal’?wbmﬁedeyeth,aanwm
corparation (the “Company”), by John Chevedden (the “Proponent”), under the name of Kenneth
Steiner as his nominal proponent, for inclusion in the Company’s proxy statement and form of
proxy for its 2009 Anmual Meeting of Stockholders. Specifically, you have requested our
opinion (i) whether the Proposal would, if implemented, canse the Company to violate Delaware
law, and (ii) whether the Proposal is 2 proper subject for stockholder action under Delaware law.

L The Proposal,

' The Proposal asks the board of directors of the Company (the “Board™) to take the
steps necessary to amend the bylaws of the Company and “each appropriate governing document
to give holders of 10% of . . . [the] outstanding commeon stock [of the Company] . . . the power to
call special shareowner meetings” and further asks that “such bylaw and/or charter text will not
have any exception or exclusion conditions . . . applying to shareowners cnly and meanwhile not
apply to management end/or the board.” In its cntirety, the Proposal reads as follows:

RESOLVED, Shareowners ask our board to take the steps
necessary to amend our bylaws and each appropriate goveming
document to give holders of 10% of our outstanding common stock.
{(or the lowest percentage allowed by law above 10%) the power to
call special shareowner meetings. This includes that such bylaw
and/or chartezr text will not have amy exception or exchision
conditions (to the fullest extent permitted by state law) applying to

CTIR AR
.
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shareownersonlyandmmnwhﬂenotapplytomanagunmtmdlor

the board,!
I, Summary.
The Proposal is susceptible to at least two differenit interpretations. . The first
interpretation would require that any bylaw or charter provision allowing stockholders owning at
least 10% of the Company’s common stock to call & special meeting not apply to stockholders
who are members of “management and/or the board” (such stockholders, “Inside Stockholders”™).
As a result, Inside Stockholders would be prohibited from exercising the same rights accorded to
-other stockholers. Insofar as the Proposal is interpreted .in this manner, it would, if
implemented, violate Delaware law because it would discriminate among holders of the same
classofstockofﬂleCompany Thebamsforﬂnsopmmn:ssetforﬂmeecuonIILAofﬂns
]ettcn'

. exclusion condition” applied to stockholders in the bylaw or charter provizion also be applied to
“management and/or the board™ As a result, the Board would be prohibited from calling a
specisl meeting ualess it satisfied tho 10% stock ownership condition called for in the first
sentence of the Proposal. Insofarastherposalmmtawetedmthmmama,ltwnuld,:f
implemented, violate Delaware law because it would place restrictions on the ability of the
Board to call a special mecting, which is a fimdamental power expressly granted to the Board by
Section 211(d) of the Delaware General Corporation Law (the “DGCL"). The basis for this
opinion is set forth in Section ITIB of this letter..

- For the foregoing reasons, 1t1souropumon that the Proposal would cause the
Comgpany to violate Delaware law if it were implemented. In addition, because the Proposal asks
the Board to violate Delaware law, it is also our opinion that, as explained-in Section IV of this
letter, the Proposal is not a proper subject for stockholder action under Delaware law.

! Alonger supporting statement, not relevant to our opinion, accompanies the Proposal.

2 We understand that the Company has reccived a stightly modified version of the proposal

that would eliminate the ambiguity inherent in the Proposal end leave the Proposal
susceptible only to this sccond interpretation. As discussed in Section IILB of this letter, we
bdlmmemplanentanmofapmposdmbgeaonlymﬂthtupmammbymdzwwld
violate Delaware law.

ﬁeawonﬂmtapremuonofthehoposalwouldﬁqmmthatmy “exception or
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oL mmmympmm, Would Cause The Company To Violatz Delaware Law.

‘A Delaware Law Prohibits Discrimination Among Holders Of The Same Class Of

Stock.

- Itis a fandamental rule of Delaware law that shares of the same class of stock are
equal, and that the holders of such shares have the same rights on a pro rata basis. Although the
Delaware statute recognizes an exception to this rule to the extent that a certificate of
incorporation specifies the voting riglits of holders on other than a pro rata basis (for example,

“basing the per share voting right of a stockholder on the total number of shares owned by such

holdw),nmthamestannenmmecaselawmgmzasmchmmeqmmwnmgmnngmm
callspecmlmeehngs _

Thenghttocallspeaalmeetngsissetfmﬂ:mSechonle(d)ofthﬂDGCL

which allows a corporation’s certificate of incorporation or bylaws to authorize a “person or
persons”™ to call special meetings of stockholders:

Special meetmy of the stockholders may be called by the board of
directors or by such person or persons as may be authorized by the
certificate of incorporation or the bylaws.

8 Del. C. § 211(d) (emphasis added).’ Importantly, any charter or bylaw provisicn relating to
special meetings must not be contrary to law. See 8 Del C. § 109(b).(“The bylaws may contain
any provision, not inconsistent with law or with the certificate of incorporation.”); id. § 102(b)(1)
{(authorizing a charter to include provisions “regulating . . . the powers of the . . . stockholders,”
but expressly stating that such provisions may not be “contrary to tho laws of this state™). The
Delaware Supreme Court has interpreted this requirement to mean that, in addition to not
“facially violat[ing]™ any provision of the DGCL, a provision may not “violate any common law
rule or precept.” CA, Inc. v. AFSCME Employees Pension Plan, 953 A.2d 227, 238 (Del. 2008);
see also Jones Apparel Group, Inc. v. Maxwell Shoe Co., Inc., 883 A.2d 837, 843-44 (Del. Ch.
2004)'(smﬁng that the term “contrary to the laws of this state,” ag used in Section 102{b)(1),
means a provision that “transgress[es] a statutory enactment or a public policy settled by the
common law or implicit in the General Corporation [lnw] itself”) (citations and intemal
qmtnhonsonutted)

‘ Becauseﬂ;ePropomlwonld exclude some holders of the Company’s common
stock from the group of stockbolders with the right to cell special meetings, the Proposal would
be inconsistent with the “doctrine of equal treatment.” This doctrine is a basic rule against
mmnmnmoqreqmﬁmmofsmckofﬂlemmedmbenmrdedequﬂmdldmm

3 'Ihchylawsandoerhﬁcateofmeo:pomuonwouldbethoon]y“appmpnnm’ documents for
reglﬂahngﬂleea]hngofaspeaalmeotmg.
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nghts,regmﬂessofthexdmu’tyofﬂmholder See, e.g., In re Sea-Land Corp., 642 A.2d 792,
299 n.10 (Del. Ch. 1993) (“It has long been acknowledged that absent an express sgreement or
statute to the contrary, all shares of stock are equal.™); Jedwab v. MGM Grand Hotels, Inc., 509
A.2d 584, 593 (Del. Ch. 1986) (“At common law and in the absence of en agreement to the
contrary all shares of stock are cq\ml."), Penington v. ConmonmlthHotd Const. Corp., 155 A,
514, 520(Del.Ch.1931) (same).

InsofarasﬂmProposalpmhibMthereeogmhonofsharesheldbyInmdo
Stockholders for purposes of any bylaw or charter provision authorizing stockholders owning at
least 10% of the Company’s common stock to call a special meeting, the Proposal would violate

‘ ﬂnsdoctnneasuwculddlsamﬂmteug&hstlnsideswckholders. Forexample,amembcrof

* The discussion of the equal treatment doctrine in In re Sea-Land Corp. acknowlédges that “in
some circemstances Delaware law permits shareholders (as distinguished from shares) to be
treated unequally.” 642 A 2d at 799 0.10. See also Applebaum v. Avaya, Inc., 805 A.2d 209,
214 (Del. Ch. 2002), aff"d, 812 A.2d 880 (Del. 2002) (interpreting Section 155 of the DGCL,
which authorizes e carporation to issue fractional shares or provide alternative consideration
in lieu of fractional shares, to allow a corporation to issus fractional shares to some
stockholders but not others following a reverse stock split and stating that “directors acting
consistently with their fiduciary duties may draw distinctions between groups of stockholders
in defining the basic eeonommtetmoftmmwuons(subjectmareqmnentthatall
stockholders be treated fairly)™); Nixon v. Blackwell, 626 A.2d 1366, 1376 {Del. 1993)
(discussing board approval of an employee stock option plan and key man life insurance
program which together had the effect of benefiting certain stockholders but not others and
statmgfhat“mckholdmneedmtalwaysbehwtedeqnaﬂyﬁorallpmposea”aslmgassuch
treatment is fair).

The cases cited for this proposition, other than Providence & Worcester Co. v. Baker, 378
A2d 121, 123 (Del. 1977), which is discussed at length in this opinion below, are concerned
with a board of directors engaging in a business strategy or transaction that effects certain
stockholders differently than others. E.g. Unocal Corp. v. Mesa Petroleum Co., 493 A2d
946, 956 (Del. 1985) (discriminatory self tender offer); Revion, Inc. v. MacAndrews &
Forbes Holdings, 506 A.2d 173, 180-81 (Del. 1986) (adoption of a stockholder rights plan);
see also Cheff v. Mathes, 199 A.2d 548, 554-56 (Del. 1964) (sclective stock repurchase);
Fisher v. Moltz, 1979 WL 2713 (Del. Ch. Dec. 28, 1979) (same). Stated another way, these
cases stand for the proposition that “there are occasions where boardy of directors are
permitted to treat different groups of stockholders differently, as long as it is in'eccordance
with their fiduciary duties.” Tooley v. AX4 Fin., Inc., 2005 WL 1252378, at *5 n.18 (Del.
Ch. May 13, 2005) (emphasis added). However, these cases do not stand for the proposition
that a corporation’s governing documents may discriminate emong holders of the samo class
. of stock in a matter of fundamental corporate governance. '
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mmaganmtwhomnywmtmjoinwﬁhoﬂmuockholdminmﬂingaspedﬂmwﬁngwould
find that his or her stock does not count toward the calculation of the requisite 10% of
outstanding common stock.” “This would create & discriminatory distinction between shares
owned by Inside Stockholders and other shares. : :

The most common epplication of the equal treatment doctrine in the casclaw
relates to dividends, requiring that all holders of identical shares reccive the same dividends
when dividends are declared and paid. Thus, in Zelvest, Inc. v. Olson, 1979 WL 1759 (Del. Ch.
Mar. 8, 1979), the Delaware Court of Chancery enjoined the distribution of a stock dividend

because, inter alia, the dividend would not be issued on a pro rata basis. The proposed dividend -
in that case was of preferred shares that carried special voting rights on certain transactions. The

defmdmtwmom&mmguedﬂmﬂ:ofaammﬁedividmdmﬂdboisswdmamﬁndedbasis
so that the voting rights of certain holders of common stock receiving the dividend would be
rounded up involved only a “slight” increase in the voting rights of those stockholders. The
Connreﬁngdmﬁndﬂ:atﬂmowasmy“demm”exwpﬁmmﬂmabsommummmtof
equal treatment in dividends. Jd. at *13.

: Althoughﬂ:eroisonewcﬂ-knownexcepﬁonmﬁwruleofegua]teaunengithas
never been applied to Section 211(d) ot the right to call special meetings. Instead, as is-clear
from the decision of the Delaware Supreme Court recognizing the exception, the exception
duivwﬁomthespedﬁclangmgaofﬂwmnnmysecﬁmgovmingwﬁngﬁghm—&cﬁm
212(:1)ot'th¢==DGC§L.6 In Providence & Worcester Co, v. Baker, 378 A2d 121, 123 (Del. 1977),
the Delaware Supreme Court interpreted Section 212(a) of the DGCL to allow a certificate of
incorporation to litnit the voting power of large stockholders by allowing one vote for the first
ﬁﬂysharwofstockheldbyasmckholdet,-butanlyonevoﬁaforeveryaddiﬁonaltwmtyshm
held by such stockholder and prohibiting any stockholder from voting more than 25% of the
corporation’s outstanding common stock. The Court in Providence & Worcester Co. relied

5 A right to “call” a special meeting confirred pursuant to Section 211(d) is not a right to vote

-on whether a special meeting should be convened. Cf. Matulich v. Aegis Comnt'ns Group,
Inc., 2007 WL 1662667, at *6 (Del. Ch. May 31, 2007) (observing that the DGCL
“specifically contemplates that a sharcholder may be granted multiple methods by which they
may express an opinion” and distinguishing a consent right granted in a certificate of
incorporation from e voting right). : ‘

§  Unlike Section 211(d), Section 212(a) expressly randers oqual treatment & defiult, subject to
“variance in & corporation’s certificate of incorpération. Compare 8 Del. C. § 212(a) (“Unless

otherwise provided in the certificate of incorporation and subject to § 213 of this title, each

stockholder shall be entitled to 1 vote for each share of capital stock held by such
stockholder.™) with 8 Del. C. § 211(d) (“Special meetings of the stockholders may be called
by the board of directors or by such person or persons as may be authorized by the certificate
of incorporation or the bylaws.”). o A
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hmvﬂymtthredsclmguagemdmunoryhismofSwﬁmMZ(a)indediningmdedme
such a charter provision void. See also Matulich, 2007 WL 1662667, at *4 (“[W]hen a Court
interprmamqﬁse&smmmdgiwcﬂ'odwﬂ:ninmbfthelegislm’ﬁ(dmﬁom
and internal quotations omitted). _Importantly, the Court found that the predecessor statutc to
Section 212(a) had permitted differential voting rights; that this mle was subsequentty changed
mqummﬁﬁmmitmmdﬂmaﬁnﬂchmgequrdum&mityasmadefaultrﬂenﬂmm
expressly stated in Section 212(a), “otherwise permitted in the certificate of incorporation.” The
Court also found that “voting restrictions” such a5 those in the Providence and Worcester charter
werefmﬂimw&elegiﬂatmemthqﬁnekaddedmephasefmlmoﬂmwisepmﬁdedhme
certificate of incorporation” to the statute. In short, the entire analysis was driven by the specific
history, language and context of, and the specific amendments to, the voting rights statute -
(Section 212(a)). '

' By contrast, there is no such statutory or historic support for en interpretation of
the special meeting statute, Section 211(d), that would peamit discrimination amang
stockholders. - Prior to wholesale revisions to the DGCL in 1967, Section 211(d) had “no
counterpart” in the Delaware corporations statute. 1 BEowARD P. WeLCH, FOLK ON THE
DELAWARE GENERAL CORPORATION LAW § 211.8 (5th ed. 2008). ‘Commentary from an advisor
mme.wnmiueethatsubsmﬁaﬂymﬁsedtheDGCth%7ﬂatesmmemisedstm
(which was ultimately adopted and codified in Section 211(d)) should provide that “special
mwﬁngsmaybecaﬂedbytbebomdofdire@mmbymyoﬁmpermnwtboﬁmdbytheby-
laws or the certificate of incorporation” but that “it is unnecessary (and for Delaware,
undesirable) to vest named officers, or specified percentages of sharcholders (usually 10%), with
gtatotory, as distinguished fram by-law, authority to call special meetings.” Emest L. Folk, HI,
The Delaware Corporation Law: - A Study of the Statute with Recommended Revisions 112
(1964). This commentary illustrates the drafters’ intent with respect to the “person or pexscns”
that may be conferred with the power to call a special meeting. Such intent is in conformity with
p:e-l%?msdawmgarcﬁngmcdgmmﬁnaspeddmeeﬁngmﬂdoanmmmmmthmm
create an exception to-the fundamental doctrine of equal treatment. E.g., Richman v. DeVal
Aerodynamics, Inc., 183 A.2d 569 (Del. Ch. 1962) (bylaw provision authorizing president or

_ holders of a majority of the corporation’s stock to call special meeting); Campbell v. Loew's Inc.,

134 A.2d 852 (Del. Ch. 1957) (bylaw provision authorizing president to cail special meeting);

" Moon v. Moon Motor Car Co., 151 A. 298 (Del. Ch. 1930) (bylaw provision suthorizing

president or holders of a majoarity of the corporation’s stock o call special meeting).

: mever,webeﬁmﬂlgtjucﬁcidim@mﬁmoftwoothasecﬁomofﬂze
DGCL, both relating to dividends, is more analogous to the present situation than the unique

_analysis in Providence & Worcester Co. As stated above, the most common application of the

equal treatment doctrine relates to dividends. The DGCL provisions relatiog to dividends, like
Section 212(p), are enabling—eallowing a certificats of incorporation to govem the declaration of
dividends. See 8 Del. C. § 151(c) (“The holders of preferred or special stock of any class or of
mysqﬁesﬂmwfshﬂlbemﬁﬂedmwoeivedividmdsasnchmm,mmwhwndiﬁmsmdu
such times as shall be stated in the certificate of incorporation . . . . ™) (emphasis added); id. §
l?O("I'hedirecmmofwa-yeorpomﬁon,subjecttomgamtricabmaomainedinimmjﬁamaf
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incorporation, may declare and pay dividends upon the shares of its capital stock . . . . ™)
(emphasis added). Howcver,:tlsclearthat,notvmhstandmgtheahﬁtytoaddressﬂ:epaymm
of dividends in a certificate of incorporation, the doctrino of equal treatment with respect to
dividends may only be abrogated by unanimous consent-of the stockholders. See In re Reading
Co., 711 F.2d 509, 519 (3d Cir. 1983) (“While, ardinarily, dividends must be apportioned among
theswd:ho!dmpmrmmthnhswaﬂholdm@,'itcmotbedmmmmemmm
may, by unanimous consent, adopt and bocome bound to a different mode. of division.”)
(emphasis added and citation omitted). I is our opinion that, similar to the right to receive a
dividend, absent unanimous consent of the stockholders, once the right to call a special meeting
mgtantedtostockholdem,anholdersofﬂlesmneclmofstockmmtbematedequa]lyvnﬂ:

respect to that right.”
B ﬂeDbuctcm’Righthall&}JedaIMutingsCammthﬂmm

. Section 211(d) of the DGCL expressly grants to the board of directors of a
Delaware corporation the power to call special meetings of stockholders:

Special meetings of the stockholders may be called by the board of
directors or by such person or persons as may be suthorized by the
certificate of incorporation or the bylaws '

8 Del. C. § 211(d) (cmphasis added). msstannemvatsﬂlehoardofdlreuorsmththepowuto
caﬂaspemalmeeﬂngbutdoeamtpmwdcgnymeanstommsm’beﬂmtpowerma

7 We =also recognize that Section 211(d) allows the right to call special mestings to be
conferred upon “such person or persons” as may be authorized by the bylaws, In our
opinion, the use of the term “person or persens” in Section 211(d) does not create an
exception to the fundemental doctrine of equal treatment. Firsy, as discussed above, the
“legislative history of Section 211(d) does not illustrate any intent to create an exception to the
doctrine of equal treatment. Second, we helicve that the use of the term “person or persons”
in Section 211(d), when used with respect to stockholders, is similar to the use of the teom
“shares of its capital stock” in the DGCL provision autharizing the declaration and payment
of dividends. See 8 Del. C. § 170(a) (“The directors of every corporation . . . may declare
and pay dividends upon the shares of its capital stock . . . . ™) (amphasis added). The use of
the subject “shares of its capital stock” in Section 170 hes not been interpreted to abrogate
the doctrine of equal treatment on the basis of that subject, and we believe that the use of the
term “person or persons” in Section 211(d), when used with respect to stockholders, would
be treated similarly, Cf. Telvest, Inc., 1979 WL 1759. '
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-oomoraﬁon’sbylniso:oaﬁﬁcateofincﬁpomﬁon' No other provision of the DGCL authorizes

any limitations on or modifications to the board’s power to call a special meeting pursuznt to
Section 211(d).
As stated sbove, a.corporstion’s bylaws “may contain any pmrvmon, not -

inconsistent with Iaw,” 8 Del. C. § 109(b), and a corporation's certificate of incorporation may
not be “contrary to the laws of this state,” id. § 102(b)(1). Insofar as the Proposal would require

" that any “exception or exchusion condition” applied to stockholders also be applicd to the Board,

such that the 10% stock ownership condition mandated by the first sentence of the Proposal
wouldprohibittheBomd_ﬁomcaﬂingaspecialmeeﬁng'ifﬂwdjrechmdidnotooﬂecﬁwlyown
10% of the outstanding common stock, the Board would violate Delaware law if it adopted the

'typéofbylawmchmerpmﬁsimmgedbythehopmmlbmsemdlpwvhimwouldbe

“contrary to” and “inconsistent with” Section 211(d) of the DGCL.’

SuchanattempttolhnitﬂaeBoM’sunqualiﬂedstuMorypowutocaﬂaspecial
mesting would also.be inconsistent with other provisions of the DGCL. Delaware faw provides
that“[tpzebusinessmdaﬂ‘éimofway.wmomﬁﬁn...shanbemngedbymmduthn
direction of a board of directors.” 8 Del C. 141(a). Indeed, the DGCL provides that the board
of directors has exclusive sutharity to initiate certain significant actions that ere conditioned
upon and subject to subsequent stockholder approval. Limiting a board’s power to call special
meetings would impinge upon that exclusive authority. For example, to effect certain mergers or
amendmeénts to a corporation’s certificate of incorporation, a board must first approve such
action, and then submit the action to stockbolders for approval. See 8 Del C. §§ 251, 242. In
exercising its fiduciary duties in approving a merger agreement or charter amendment, a board
mydetuminﬂthatimﬁdudmyduﬁesmqlﬁreitmmﬂaspeddmedingwpmthommm
stockholders for consideration. See Mercler v, Inter-Tel (Del,), Inc., 929 A.2d 786, 817-19 (Del.
Ch.M(mﬁnghowﬁeboﬁrd‘sﬁ@dmyduﬁeswmhnpﬁeatedwhmitdeddedm

§  As stated above, the bylaws and certificate of incorporation would be the only “appropriate”
documents for regulating the calling of a special meeting.

9  Although one need look only to the express terms of Section 211(d) to determine that the
Proposal would be invalid, we note that the legislative history of Section 211(d) further
supports opr opinion. As stated above, commentary from &n advisor to the committee that
sobstantially revised the DGCL in 1967 states that the revised statute should provide that
“specialmeeﬁngsmaybecaﬂodbythebom'dof-dimctorsorbyanyoﬂmmonm:tlmrized
by the by-laws or the catificate of incorporation” but that “jt is umnecessary (and for
Delaware, undesirable) to vest named officers, or specified percentages of shareholders
(usually 10%), with statutory, as distingnished from by-law, authority to call -special
_meetings.” Folk, supra at 112. This commentary illustrates the drafters’ recoguition that the
power of the board of directors—as opposed to other persons—to call & specizl meeting is

. inviolate, '
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rwd:nduleaspemalmeehngfor&eappmalofamerguﬂmtthsbomﬂbehwedﬁobemthebest
interests of the stockholders); Perleguy v. Atmel Corp., 2007 WL 475453, at *25 (Del. Ch. Feb.
8, ZM(ﬁmmgﬁwmaﬁmmmmnmmmemnmdmﬂanmofaspwﬂ
meeting). Those duties do not disappear in those times when directors may fail to sutisfy a
particular stock ownership threshold. Accordingly, the power to call a special meeting is a
fundamental one that cannot be constrained without placing a board’s ability to fulfill its
fiduciary duties in jeopardy—= result that the law will not permit.

As noted above, Delaware law provides that there are certain matters for which
. only directors may call special meetings. For example, only the board may call a meeting for the
prrpose of approving a merger agrezment, because the board nst approve a merger agreement
' before it is submitted to stockholders, See Tansey v. Trade Show News Nesworks, Inc., 2001 WL
1526306 at *7 (Del. Ch. Nov. 27, 2001) (finding a merger to be “void ab initio” because its
appmvaldldnotfollowthwpropersoqumoe) By the same token, an amendment to the
certificate of incorporation must be recommended by the board initially and then presented to the
stockholders for approval. See AGR Halifax Fund, Inc. v. Fiscina, 743 A2d 1188, 1192-93
(Del. Ch. 1999) (*Both steps must occur in that sequence, and under no circumstances may
stockholders act beforc the mandated board action proposing and recommending the
amendment.”). Accordingly, there is implicit in the DGCL an exception that is permitted—in
ﬁmaqmred——bylawtthphuwpmmbltsmkhOMmﬁmnmﬂmgmeehngsfmmm
purposes.” ® Because, under this interpretation of the Proposal, this exception would also have to
apply to the Board, the Proposal, literally read, would rnake it impossible for the Board to initiate
an amendment to the cestificate of incorporation of a merger other then at the time of the
Company’s anmual meeting, Such a fimdamental stripping of the board’s power would violate
Delaware law. See, e.g., Jones Apparel Group, Inc., 883 A.2d at 851-52 (suggesting that a
cettificate of incarporation may not contain restrictions on board power dealing with mergers or
charter amendments). . .

' hsmn,msofaruthe?mpo@wouldpmhibnmeBom'dﬁ'omcaﬂmgaspem]
meetmgxfthedzrwtorsdadnotcollechvelyown 10% of the outstending cotnmon stock,
- implementation of the Proposal would viclate Delaware law because it would (1) impose on the
Board a 10% stock ownership condition in order to call a special meeting of the stockholders in
violation of Section 211 of the DGCL and (2) purport to prohihit the Board from calling a special
meeting to consider matters that only directors can initiate, such as charter emendments and

- 19 The reference in the second sentence of the Proposal to “the fiullest extent permitted by state
law”™ does not save the Proposal. On its face, such language addresses the extent to which the
requested amendments to the bylaws and “each appropriate goveming document” may
reqmmexceptonorexdummmd:honsmdasmtelawmapplymthesmdholdm
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mergers. Thus, by secking to make the power of the Board and the power of stockholders to call
special meetings cquivalent, the Proposal would place restrictions on the fandamental power
vested in the Board by Delaware law. As a result, the implementation of the Proposal would
violate Delaware law. ’

IV.  The Proposal Is Not A WMMFoiWMcrAdm Under Delaware Law.
. Becmseﬂ:erposaLifﬁnplmmi@wouldmsemedompmymviolnw

Delaware law, es explained in Part III of this opinion, we believe the Proposal is also not a

proper subject for stockholder action under Delaware law. ,

V. Conclusion. .

For the foregoing reasons, it is our opinion that: (i) the Proposal, if implemented,
would cause the Company to violate Delaware law, and (ii) the Proposal is not a proper subject
for stockholder action under Delaware law.

Very truly yours,

/)700",';’/“'24/{: /{f‘sdl‘;TVﬂJ/CLP
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